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This book arises out of a personal scholarly concern for the Pentateuch that stretches
over thirty years. Most of my previous research on the Pentateuch has been centered
upon the non-Priestly corpus, for which I continue to use the term “Yahwist.” This
includes material that some would distinguish as the Elohist, but I have strongly advo-
cated the view that the whole of the non-Priestly corpus should be considered a single
literary work. My previous historical and literary-critical study of the Yahwist has been
to investigate the narrative of his work as a piece of ancient historiography, and in this
identification of its genre, I stand in the tradition of Gerhard von Rad, who likewise
considered the Yahwist as a historian. Yet, like von Rad, I recognize that the form of the
Pentateuch in general, and the Yahwist source in particular, is not just history but also
law, and in the last few years, I have turned my attention to the corpus of law within the
non-Priestly and non-Deuteronomic part of the Pentateuch. Contrary to the earlier views
of the Documentary Hypothesis of the Pentateuch, I regard law in the form of the
Covenant Code of Exod 20:23–23:33 as integral to the work of the Yahwist. Thus, von
Rad’s assertion that the Pentateuch is both history and law is even truer than he sup-
posed. Indeed, apart from his initial discussion of the “form-critical problem of the
Hexateuch,” in which he found the origins of law within primitive Israelite liturgies
and festival, he never did return to the question of the relationship of law to the work
of the Yahwist.

When I began my close examination of the Yahwist in the Book of Exodus, as re-
flected in The Life of Moses (1994), I was under the common scholarly assumption that
most of the Covenant Code was an older collection of laws that was taken up by the
Yahwist and incorporated into his own work. Such a possibility was in no way incom-
patible with my supplementary view of the Pentateuch’s compositional history and the
nature of the Yahwist’s work. In my earlier work on the Yahwist in Exodus–Numbers,
I considered the prologue (Exod 20:23–26) and epilogue (23:20–33) as the work of the
Yahwist, but the rest I set aside for later investigation. When I did finally turn my atten-
tion to the Covenant Code, I no longer viewed it under the common assumption that
these laws must be early because they are embedded in early Pentateuchal sources, for
I had already come to the conclusion that the larger non-Priestly narrative context was
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later than Deuteronomy and the Deuteronomistic History. Consequently, in a series of
studies I set about to investigate the relationship of this code to parallel laws in Deuteronomy
and the Holiness Code. My early probes led to some startling results that suggested that
the Covenant Code was later than the other two codes and dependent upon them in the
same way that the Yahwist was later than Deuteronomy. These probes are reflected in
“Cultic Laws in the Covenant Code and Their Relationship to Deuteronomy and the
Holiness Code,” in Studies in the Book of Exodus, edited by Marc Vervenne, 319–45, BETL
126 (Leuven: University Press, 1996), and “The Law of the Hebrew Slave,” ZAW 108
(1996): 534–46. I wish to thank the editors of these publications and University Press of
Leuven and the Zeitschrift für die alttestamentliche Wissenschaft for their permission to use
the material from these articles.

This led to my sabbatical project in the winter and spring of 1998, which was spent at
the Katholieke Universiteit Leuven, where I was appointed as a visiting professor and
Senior Fellow of the “Onderzoeksraad” (Research Council) of the university. I wish to
thank my promoter and host, Marc Vervenne, as well as Johan Lust, Antoon Schoors,
and many others there, for their warm hospitality and assistance. Most of my research for
the present volume was conducted in their wonderful libraries. Two preliminary articles
that have appeared as a result of this research are “The Law on Child Sacrifice in Exod
22,28b–29,” ETL 74 (1998): 364–72, and “Some Observations on the Lex Talionis in
Exod 21:23–25,” in Recht und Ethos im Alten Testament: Gestalt und Wirkung; Festschrift
für Horst Seebass zum 65. Geburtstag, edited by S. Beyerle et al., 27–37 (Neukirchen-Vluyn:
Neukirchener Verlag, 1999). I am happy to acknowledge the permission of the editors of
Ephemerides Theologicae Lovanienses and the Horst Seebass Festschrift for permission to
reproduce these articles, in modified form, in this volume. I would also like to thank the
Society of Biblical Literature for permission to use the translation of laws from Martha T.
Roth, Law Collections from Mesopotamia and Asia Minor, Writings from the Ancient World—
Society of Biblical Literature 6 (Atlanta: Scholars Press, 1995).

Interest in biblical law in general, and the Covenant Code in particular, has prolif-
erated, and it is hard to keep up with the latest publications. Nevertheless, I have tried
to represent the broadest spectrum of views that are relevant to this study and at the
same time keep it within reasonable limits. The readers for Oxford University Press
have given many helpful suggestions, and the staff and officers of the Press have given
me much assistance in its production, for which I am grateful. My former academic
home, the University of North Carolina, Chapel Hill, provided much research support,
and my current affiliation with Wilfrid Laurier University has been most helpful with
library assistance and collegial association. For all these I am most grateful.

This work is dedicated to the memory of Gerhard von Rad. I was a student in his
classes when he was a visiting professor at Princeton Theological Seminary in 1961,
and I was greatly inspired by him. It was he who identified the Yahwist as an author
and a historian, against the prevailing scholarly trend of his day, and gave to this liter-
ary master his due. While there are those, currently, who would dismiss the Yahwist as
an author and dissolve his work within the morass of redaction history, my own work
of the last thirty years is set against this trend. I am happy to offer this book to von Rad
as an investigation of one more element within the larger masterpiece of the Yahwist’s
work, which is, I believe, the key to understanding the Pentateuch as both history and
law, as von Rad discerned so many years ago.
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3

Introduction

The importance of Hebrew law for understanding ancient Israelite culture and religion,
as well as for the study of Judaism and Christianity, should be self-evident to anyone
familiar with the Bible and these religious traditions. Biblical law makes up about one-
half of the texts of the Books of Genesis to Deuteronomy, the portion of the Bible vari-
ously termed the Pentateuch, the Torah, or the Law of Moses. Traditionally, the author-
ship of the whole Pentateuch and the laws in particular has been ascribed to Moses, but
scholarship has long disputed this claim and identified three (or four) basic literary strata
within the Pentateuch.1 Although different rubrics are used by scholars for these strata,
I will greatly simplify the literary discussion of these Pentateuchal “sources” or authors
by referring to them as the Yahwist ( J), the Priestly Writer (P), and Deuteronomy (D).
A fourth source identified by many as closely parallel to that of J is the so-called Elohist
(E), but it is the most disputed and I will consider it part of the Yahwistic corpus in
what follows. The literary works produced by these authors have been understood as
belonging to different periods in Israelite history. The various blocks, or “codes,” of law
are distributed within each of these literary works, so that they too do not reflect the
time of Moses in the wilderness but instead arise out of various periods in the later
history of the people. Thus, the modern critical study of the Hebrew Bible owes much
to the discovery of how the various codes of law within the Pentateuch relate to each
other, to the rest of the narrative in the Pentateuch and historical books, to the pro-
phetic literature, and to Israelite history as reflected in, or critically extracted from, the
Hebrew Bible.

An important breakthrough in biblical scholarship was achieved by W. M. L. de
Wette in the early nineteenth century when he identified the “book of the law” that was
discovered in the Temple in the time of Josiah (2 Kings 22) as Deuteronomy. Instead of
being a lawbook that was preserved from hoary antiquity, Deuteronomy was understood
as a work that was composed in the late monarchy for the purpose of furthering a major
reform of Israelite religion, namely, the centralization of all temple worship in Jerusa-
lem and the exclusive worship of the god, Yahweh. This reform “movement” was also
seen to be reflected in the ideology of the historical work that extends from Joshua to
2 Kings, which was written in this period, such that the historian of these books was
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dubbed by scholars as the Deuteronomist (Dtr) and the history book as the Deuterono-
mistic History (DtrH). Deuteronomy therefore became the critical “fixed point” to which
the other biblical codes could be compared and related chronologically. The next major
breakthrough came when a number of scholars, the most famous of whom was Julius
Wellhausen, argued that the so-called Priestly Code2 was not an early corpus of laws but
should be viewed as later than Deuteronomy and that its outlook and form of religion
were reflected in those parts of the Hebrew Bible that could be dated to the time of the
Second Temple in the Persian period. It consists to a large extent of regulations having to
do with the exercise of temple worship (“the cult”) in this period. Within the Priestly Code
was an older corpus of laws, the so-called Holiness Code (Lev 17–26), that was closely
associated with the prophet Ezekiel and therefore dated to the time of the Babylonian
exile. It had some affinities with Deuteronomy, upon which it depended, but it also re-
flected the Priestly legal tradition that ultimately resulted in the larger Priestly Code.

This leaves the small legal code of Exod 20:23–23:33, the so-called Covenant Code,
which is the primary subject of this book. This code of laws belongs within the Yahwist
narrative corpus.3 In contrast to Deuteronomy and the Priestly Code, it is not so easy to
associate this code with a block of texts outside the Pentateuch, so dating this code has
been based upon other factors (to be reviewed below). These led to the unanimous opinion
that the Covenant Code was the oldest of the Pentateuchal codes and thus that the
understanding of the history of Hebrew law and religion could be based upon the fol-
lowing chronological sequence: the Covenant Code, the Deuteronomic Code, the Ho-
liness Code, and the Priestly Code. Since the publication of Julius Wellhausen’s great
tour de force, Prolegomena to the History of Ancient Israel (1883), in both German and
English, which is based upon this sequence of law codes for its reconstruction of Isra-
elite religion, this viewpoint on Hebrew law has carried the day. The Covenant Code,
therefore, is thought to reflect the oldest social and religious forms, customs, and laws
of the Hebrew people. Some of its laws are thought to even predate the rise of the state.
Consequently, the other law codes embedded within the Pentateuch, most notably the
Deuteronomic Code (Deut 12–26) and the Holiness Code (Lev 17–26), are thought to
be much later codes, and wherever they contain parallel laws and injunctions, they are
regarded as revisions and modifications of the older Covenant Code. Comparisons made
between similar laws within these codes assume this chronological sequence in their
discussion of the development of Hebrew law and never question the priority of the
Covenant Code in the history of Hebrew law.

Yet in spite of the strength and unanimity of the consensus on the priority of the
Covenant Code,4 there is good reason to raise some serious questions about it and to
reexamine the foundations of this consensus. There are four major building blocks or
“pillars” that support the traditional chronological dating of the law codes. The first of
these is the Documentary Hypothesis, according to which the Covenant Code is asso-
ciated with one of the early sources, usually E, and is therefore earlier than the codes
within Deuteronomy and the Priestly Writer. However, there has been a major upheaval
in the study of the Pentateuch within the last three decades such that the Documentary
Hypothesis has come under critical scrutiny, and the “oldest sources” of the Pentateuch,
J or E, in which these laws are embedded, are now regarded by many scholars not to be
as old as previously claimed and may even be later than Deuteronomy. This pillar, there-
fore, is no longer secure.
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The second major pillar for the early date of the Covenant Code is the similarity of
its first half to the Babylonian law codes of the second millennium B.C.E. The very early
date of the Babylonian laws suggests that the Covenant Code laws should be dated as
early as possible. However, it is becoming increasingly difficult to explain any cultural
continuity between the Babylonian legal tradition of the second millennium B.C.E and
the Palestinian Iron Age monarchies that arose in the tenth or ninth centuries B.C.E. in
Israel and Judah. Cultural contact between Mesopotamia and Palestinian states was only
reestablished, after a lapse of several centuries, under the domination of the Assyrian
Empire in the eighth and seventh centuries, and it is this later Assyrian influence that
is reflected in Deuteronomy, as many studies now acknowledge. Likewise, Babylonian
influence on the Covenant Code could reflect contact between Jews and Babylonian
culture during the Babylonian exile in the Neo-Babylonian period and therefore be late
rather than early. So long as there is a vigorous debate about how to account for the
similarity between Babylonian law and biblical law, a debate that we shall examine below,
parallels with Babylonian laws cannot be used without qualification in support of an
early date for the Covenant Code.

The third pillar for an early date for the Covenant Code is the argument from social
and religious evolution. It is suggested that its laws reflect a more primitive social and
religious stage in the development of Israelite culture than the later codes. As we shall
see below, this evolutionist argument so popular in the late nineteenth and early twen-
tieth centuries from Wellhausen’s Prolegomena onward has been greatly eroded in re-
cent years, although the consequences of its decline have not been taken seriously. The
seemingly “primitive” character of the code has been badly misunderstood. Such law
codes do not arise apart from the literary activity of a scribal class in urban centers. Yet
this code does not reflect anything of a national state during the period of the Israelite
and Judean monarchies. As the title of my book suggests, it is a lawbook for the semi-
autonomous diaspora communities, especially those of the Babylonian exile. As we shall
see in the pages that follow, there are many clues that point to just such a social setting.

The fourth pillar supporting the early date of the Covenant Code relates to the rise
of form criticism, in which a variety of different types of laws are identified within the
code, usually in blocks of laws. These are regarded as stemming from different origins
and social settings such that the Covenant Code is considered to be, not a unified liter-
ary document, but the result of a long process of growth, beginning in the very early
stages of the people’s existence. Some of this process of growth in legal tradition is as-
cribed to the oral, preliterate stage of Israelite society (its tradition history); other levels
of its development are attributed to literary editing (redaction history). This highly specu-
lative discussion about the Covenant Code’s prehistory assumes its original indepen-
dence from its present literary context and its development from hoary antiquity like
the rest of the “early sources” of the Pentateuch. Yet the practice of form criticism on
the Pentateuch as a whole and its related schemes of tradition history have come in for
much critical scrutiny, and the validity of this approach can no longer be assumed. As
we shall see below, there are as many developmental schemes for the Covenant Code
as there are scholars who propose them.

These four pillars have been so badly shaken or undermined that they cannot sup-
port the blanket assumption of the Covenant Code’s early dating. It is also the case that
these pillars are interconnected, so that a weakness in one directly affects the others.
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Thus, if the literary source in which the Covenant Code is located is late, then it re-
moves the basic reason for the long tradition history of its formation. Similarly, if the
casuistic laws should point to a late date for their source and incorporation, then the
reconstruction of the code’s growth and independent character would be greatly affected.
Notions about Israel’s social evolution are also directly reflected in one’s form-critical
analysis of the Covenant Code. The only way to avoid the current weakness inherent in
all of these pillars supporting the antiquity of the Covenant Code is to engage in an
internal comparison of the biblical codes mentioned above.

The object of this study, therefore, is to compare the laws in the Covenant Code
with parallel or closely related laws and injunctions or prohibitions within the other
Old Testament law codes, the Deuteronomic Code and the Holiness Code, without
assuming the priority of the Covenant Code.5 With the exception of my own previous
studies, it has been universally assumed that the Covenant Code is the oldest code;
consequently, any comparison between the Covenant Code and Deuteronomy or the
Holiness Code always understood a similarity as a case of the dependence of Deuteronomy
or the Holiness Code on the Covenant Code. In no case was comparison ever used to
discover which of the codes was the older and which the later. To understand how this
state of affairs came about in critical scholarship, it is necessary to review the history
of scholarship on the Covenant Code as it relates to this particular issue of the chro-
nological priority of the Covenant Code over the other codes. It is my intention, not
to survey the whole field of research on the Covenant Code, which covers a rather
vast body of literature, but to try to understand why there exists such a firm and broad
consensus about the priority of the Covenant Code and how this conviction com-
pletely dominates all discussion regarding the inner-biblical comparison of law codes
and ultimately the compositional history and the interpretation of the laws in the
Covenant Code. The history of research in the study of Hebrew law will be the con-
cern of chapter 1.

Once it becomes clear that in previous legal scholarship there are no adequate rea-
sons for dissociating the Covenant Code from its setting in the literary stratum that I
will refer to as the Yahwist, the interrelationship between the law code and that setting
will be more fully explored in chapter 2. This setting has to do with the narrative of
the theophany on Mount Sinai in Exod 19–20, in which the deity pronounces the laws
to Moses alone while the people stand at a distance, followed by the reception of the
law and the covenant ratification in Exod 24:3–8. The opening laws in Exod 20:23–26
can hardly be divorced from this setting and will need to be treated here as vital to
understanding the connection between law and theophanic event, just as they do in
Deut 4–5. While the first of these laws, which has to do with singular loyalty to Yahweh
and the prohibition against images, is often viewed as a late addition, the law of the
altar has long been used to date the whole of the code as early. Yet these two laws par-
allel the primary concerns of the Deuteronomic reform, that of absolute loyalty to Yahweh
and the one central altar where he is to be worshiped. This becomes the first major test
for the problem of the priority of one code over the other. The epilogue of the code
(Exod 23:20–33), which looks ahead to the events that lead to the eventual conquest of
the Promised Land, is often treated in isolation from the law as a late appendix. This
study, however, will argue that it is an appropriate part of the larger setting of the code
and belongs to the Yahwist’s work.
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Chapter 3 will examine the large block of casuistic laws, the mishpatim,6 that dis-
play so many parallels with the Mesopotamian law codes. A comparison with these and
other Near Eastern codes is the primary concern of most legal historians who deal with
the casuistic laws, and we will need to give some attention to this similarity. But often
neglected is the way in which this block of laws also contains numerous parallels to the
other parts of the Hebrew legal tradition. It will be precisely the confluence of these two
legal traditions, the Mesopotamian and the Hebrew, and how to account for this com-
bination within the Covenant Code that will be the main focus of our study of this
block of laws. It is not my concern to give a commentary on all of the laws in this
section; rather, I will show how a mistaken sense of the Covenant Code’s priority has
led scholars to ignore a major component in the composition of these laws.

The second half of the Covenant Code contains laws, injunctions, and prohibitions
that more obviously belong to the Hebrew legal and ethical tradition and therefore parallel
those in the other Hebrew codes, as well as in the prophetic literature. These laws and
their parallels will be addressed in chapter 4. Many of these parallels and similarities
have long been recognized, but the presumption of the Covenant Code’s chronological
priority has prejudiced all of the discussion about such similarities. An extensive review
of all these cases and of the pertinent discussion about them will be undertaken. How-
ever, once it becomes clear that the Covenant Code may be later than Deuteronomy
and the Holiness Code, then many other points of contact with the larger Hebrew legal
and religious tradition come to light that have been overlooked.

Finally, the study will attempt to bring together the results and implications of this
radically new evaluation of Hebrew law. The case for this revolution does not rest upon
a few selected laws interpreted in such a way as to make a fit with some special thesis.
It is a comprehensive study of all those laws in the Covenant Code and their parallels
in the other codes that could have any significant bearing on the question under de-
bate. Readers who are not specialists in this field of study may find some of the discus-
sion tedious or pedantic, but the fine points are nevertheless important if the case is to
be made for such a major change in the study of Hebrew law. Like a good mystery story,
the devil is in the details. I plead for your patience, therefore, and hope that the results
will reward the effort.
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1

The History of Research on the Covenant Code

8

The “Pillars” of Priority

As indicated in the introduction, four “pillars” have been used in earlier scholarship to
support the literary precedence of the Covenant Code in relationship to the other law
codes of the Pentateuch. We will therefore begin our historical survey of scholarship
with a review of how this consensus on the Covenant Code’s temporal priority came
about. It was the New Documentary Hypothesis as advocated by J. Wellhausen in his
Prolegomena to the History of Israel (1883) that first established the literary priority of the
Covenant Code by ascribing it to one of the earlier Pentateuchal sources, the Elohist
(E). The argument for the early date was based primarily on his treatment of the altar
law (Exod 20:24–26) and the cultic laws (Exod 23:10–19). These laws were thought to
reflect a development of Israelite religion earlier than that set forth in the law of the
central altar in Deut 12 and the cultic regulations in Deut 16. The cultic laws of Exod
23:12–19 were thought to have still older parallels in the Yahwistic ( J) version of Exod
34:17–26;1 hence their attribution to E. This argument for the priority of the Covenant
Code in Wellhausen is based upon his understanding of the evolution of Israelite reli-
gion from a simple agricultural religion of local festivals to the centralized cultus of
Deuteronomy and the highly complex and remote cultus of the Priestly Code, including
the Holiness Code of Lev 17–26. This literary priority of the document or source con-
taining the Covenant Code remained largely unshaken for about a century.

An important new element entered into the discussion of the origins and develop-
ment of Israelite law with the discovery and publication of the Hammurabi Law Code
in 1902. The obvious parallels in style and content between this Babylonian code of
the early second millennium B.C.E. and a block of laws in the Covenant Code shifted
the focus from the religious laws in the code to those dealing with civil matters and gave
further support for the antiquity of the laws and their origins in early Israel.2 With the
rise of form criticism in Pentateuchal studies and its search for the primitive units that
constitute the basic elements from which the later literary works are only the final col-
lections, the Covenant Code was no longer considered as the literary creation of the
Elohist but as the end product of a traditio-historical process. The diversity of form and
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content within the Covenant Code invited analysis of the various types of laws and the
reconstruction of their social Sitze im Leben. It was this approach that could most easily
accommodate the concern to distinguish what in the law was derived from a foreign
source (the Mesopotamian legal tradition) and what was distinctively Israelite.

While there were a number of early form-critical studies of law, it was A. Alt’s form-
critical analysis of the Covenant Code that laid the basis for the future study of Israelite
law. In his view the casuistic (civil) laws were inherited from the pre-Israelite Canaanite
society, while the apodictic (religiously sanctioned) laws derive from the recently settled
nomadic Israelites.3 Even if this form-critical scheme has now been modified to allow
for greater diversity of type under the apodictic rubric and if there is, likewise, much
debate about how these secular and religious types of law came together, the form-critical
debate continues to be the point of departure for identifying the Covenant Code’s po-
litical and social horizon and its compositional history.4 With Alt’s work it was widely
accepted that the casuistic laws represent an originally distinct collection of laws whose
antiquity could be traced back through Canaanite intermediaries into the Bronze Age
and from there to their Mesopotamian origins.

Robert Pfeiffer fully accepted and made use of the form-critical analysis of the Penta-
teuchal laws in general and those of the Covenant Code in particular.5 This led him to
reject the presence of any laws in E.6 Instead, he proposed a rather complex tradition
and composition history for the Covenant Code, which consisted of an original ritual
decalogue supplemented at various times by editorial additions and laws, some before
and some after Deuteronomy, with the civil and criminal legislation inserted about the
middle of the fifth century.7 In spite of this late date for the addition of the casuistic
laws, however, the laws reflect an ancient code as attested by the cuneiform law codes.

When Pfeiffer deals with the relationship of the casuistic laws of the biblical codes to
those of the ancient Near East, principally Hammurabi’s code, he includes in the com-
parison those of Deuteronomy as well.8 It is Pfeiffer’s view that both these bodies of law
go back to an older code which was similar in character to the Hammurabi Code, with
which he compares the form and content of these biblical laws. He points out that there
is very little overlap between the casuistic laws of the Covenant Code and Deuteronomy.
Thus, while Deuteronomy has a number of family laws dealing with inheritance and
marriage (Deut. 21:15–21; 22:13–29), the Covenant Code has only one (Exod 22:16–
17), which partly overlaps with Deuteronomy. However, the Covenant Code has a number
of laws dealing with property (21:33–22:14 [15]), which have no parallel in Deuteronomy.
Yet both classes of law are included in the Hammurabi Code.

On this basis Pfeiffer reconstructs an ancient code that the Israelites inherited from
Mesopotamia by way of the Canaanites, dating from before 1200 B.C.E. He suggests
that Deuteronomy used this old code and not the Covenant Code for the casuistic laws
of Deuteronomy. At a later point in time an editor (about 450 B.C.E.) added the casuis-
tic laws that are not included within Deuteronomy from the old code to the Covenant
Code. For Pfeiffer this is the only way that he can account for the complementarity of
the two biblical codes that together deal with the range of materials in the other Near
Eastern codes but are individually quite deficient.

Pfeiffer’s position would seem to demand the notion of a broad diffusion of Mesopo-
tamian culture, including its legal tradition, throughout the whole region of the Levant
in a form that hardly allows for much regional variation and was also transmitted by
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Israelite scribes in a fixed “canonical” form for over eight centuries, to be used as a
source for the latest version of the Covenant Code. This would certainly seem to pre-
clude any “evolutionist” notions of development within the casuistic laws, although Pfeiffer
allows for a complex evolution of the law codes themselves.

The issue of the presence of casuistic laws within two of the biblical codes that are
complementary is generally ignored in scholarship in the discussion of the relationship
of the biblical codes to their Near Eastern counterparts. It is easier to explain how only
one code, the Covenant Code, may be related to the earlier Near Eastern codes than to
suggest a way by which both Deuteronomy and the Covenant Code made use of the
same Near Eastern legal tradition in this coordinated fashion with very little overlap.

A quite different attempt to assimilate the new form-critical approach of Alt to the
Documentary Hypothesis may be seen in the views of M. Noth, which are quite impor-
tant to the later study of Hebrew law.9 Noth follows Alt’s form-critical analysis of the
principal types of law in the Covenant Code and the early history of their coalescence
into a law code. He puts forward the suggestion: “It is probable that this collection
[Exod 20:22–23:33] once formed an independent book of law which has been inserted
into the Pentateuchal narrative as an already self-contained entity.”10 Such an indepen-
dent work was, in his view, not related to either of the Pentateuchal sources, J or E. His
reason for judging it as an independent piece is rather remarkable. Although he admits
that “20:22 is indeed connected without a break to the narrative which precedes it,”11

the fact that it contains a reference to the divine name Yahweh means that the connec-
tion could not be original because, in his view, both 20:18–21 and 24:1–2, 9–11 be-
long to the E source. This severs the connection between the Covenant Code and E
found by the earlier literary critics. However, Noth acknowledges that 24:3–8, which
also speaks of the words of Yahweh contained in the “Book of the Covenant” (24:7),
does go with the Covenant Code and so is also part of this special source. This means
that both the Covenant Code and the covenant making in 24:3–8 were inserted be-
tween the theophany account and the making of the covenant in 24:1–2, 9–11.

Furthermore, Noth suggests that this insertion occurred at a rather late stage because
23:20–33, which is “evidently secondary,”12 can be identified by its style to be Deu-
teronomistic, and yet it must have been part of the Covenant Code before the law code’s
insertion into the Pentateuchal narrative. Thus, the Covenant Code was only included
into its present place in the Pentateuch after Deuteronomy. This late date for the inclu-
sion of the code does not affect the assessment of the code’s antiquity, which Noth
continues to date to the time of the settlement before the rise of the state.

It is most important to recognize that Noth has laid down in brief compass the few
basic principles for the analysis of the Covenant Code that will become dogma in many
of the later studies. These are (1) that the Covenant Code is an independent work in-
serted into the Pentateuch and has no original connection to the Sinai theophany; (2)
that the Covenant Code is very early in date and has its own history of development
before it became part of the Pentateuch; and (3) that it received a Deuteronomistic re-
daction and did not become part of the Pentateuch prior to such a redactional process.

Yet as often as these principles are accepted as given, little attention is paid to the
literary foundation of source analysis that underlies them. In the last few decades, how-
ever, many have questioned Noth’s particular source division or the very existence of an
E document, or even the Documentary Hypothesis. Everything for Noth rests on the
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shift from the use of “God” (Elohim) in 20:21 to “Yahweh” in verse 22, and yet within
the Covenant Code both designations of the deity occur. Furthermore, there is no nar-
rative continuity from 20:21 to 24:1–2, which also contain references to “Yahweh” in
24:1–2 but “God” in 24:9–11. As we shall see below, the relationship of the law code
to its narrative context is of vital importance for the understanding of the Covenant
Code.

A major preoccupation that arose in the 1960s in the study of biblical law had to do
with its relationship to Covenant. With the studies of G. E. Mendenhall and K. Baltzer,
to be followed by many others,13 it was suggested that to properly understand both the
origins of covenant in early Israel and its significance and meaning throughout its his-
tory, one must compare it with Hittite suzerainty treaties of the Late Bronze Age, which
were its model and inspiration. Such treaties, made between a great king and his vas-
sals, contained within them the declarations of the parties to the treaty and their histori-
cal relationships (prologue), the stipulations to which the vassal must adhere, a list of
the gods as guarantors of the treaty, and the curses that would follow any violation of
the terms of the treaty.

This model was then applied to the Sinai pericope, which was understood as a tra-
dition reflecting the time of Israel’s origin as a united confederation of tribes under
Yahweh and in which the promise of covenant based upon Yahweh’s prior deliverance
from Egypt (Exod 19:3–6), the stipulations in the form of the Decalogue and the Cov-
enant Code, and the ceremony of covenant ratification in 24:1–11 were understood as
conforming to this model. While the merits and shortcomings of this proposal were
being debated, new discoveries of first-millennium treaties, notably the Sefire treaty14

and the Neo-Assyrian treaties and loyalty oaths of Esarhaddon and Assurbanipal,15 came
to light that shifted the primary focus away from the Exodus texts to those of Deuteronomy,
which seemed much closer in language and form than the Exodus texts.

There is no need to review in detail the very extensive literature on this debate. It is
now generally accepted that the present form of the Sinai pericope does not rest on
such a conception of treaty covenant, because the components that were used for com-
parison too greatly strained the limits of the similarities being suggested. Yet some re-
marks should be made about the relationship of law to this covenantal model because
it was used as support for the antiquity of the Exodus laws and their close association
with the larger Near Eastern cultural pattern. The primary focus of the discussion of
those who supported the Hittite treaty model of covenant was upon the Decalogue as
covenant law. Alt’s thesis that apodictic law, such as reflected in the Decalogue, was
Israelite, as distinct from casuistic Canaanite law, was qualified to suggest that the treaty
form of apodictic stipulations was transformed and used in a cultic context by early
Israel to express its absolute loyalty to Yahweh. Thus, for W. Beyerlin, the Decalogue
form of apodictic law that is also thought to be reflected in the cultic laws of Exod 34:10–
26 and 23:14–19 goes back to the primitive covenantal basis from which the Covenant
Code grew.16

The Alt-Beyerlin thesis that the apodictic laws of the Decalogue could be traced back
to a primitive Israelite cultic setting came under serious attack by E. Gerstenberger.17

He argued that the apodictic prohibitives do not necessarily arise in a cultic context but
can be better explained from their close association with wisdom in the form of admo-
nition and instruction of the young, very likely at the clan and family level. Any use in
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the religious context is secondary. He also disputed that the Decalogue form of a series
of ten laws was primary or had the significance attributed to it by Alt and Beyerlin.

With respect to the laws of the Covenant Code, Gerstenberger further suggested that
even though, like the treaty forms, they contain a mixture of conditional stipulations
and direct commands, there are still some fundamental differences.18 The conditional
stipulations of treaties are directed in a personal way at the vassal, often using second
person (“if you . . .”), and relate specifically to the political relations between the two
states or other related vassals. The casuistic laws of the Covenant Code are impersonal,
like those of the law codes, not the treaties. Similarly, the apodictic commands are also
of quite a different character, being in the nature of universal principles of behavior and
not treaty specific in any way. Their range and variety do not relate to the kinds of stipu-
lations laid down in treaties. This, of course, still leaves open the relationship of the
laws to the theme of covenant making within the narrative context in Exodus, a matter
that will need to be taken up in a later discussion.

In an often cited article based upon the work of H. Petschow on cuneiform law,19 V.
Wagner argues that the Covenant Code, in the section dealing with the casuistic laws,
follows principles of composition similar to those found in the cuneiform codes. The
exceptions to this are the laws in Exod 21:12–17 and the lex talionis in 21:23b–25,
which are viewed as substitutions for the original material. Wagner also has trouble
with Exod 22:15–16 (a single law on the seduction of an unbetrothed virgin), which
does not seem to fit with the rest. It hardly corresponds to the material in the Hammurabi
Code on marriage and the family, and its connection with the preceding is awkward.
The whole seems to be a torso of the original law. Thus, Wagner states in the sum-
mary: “The codex Ex 21,2–22,16 shows the same structural principles for the laws dealt
with, as they have been proved for the Codex Hammurabi. The occurrence indicates
the tradition of an ancient Near Eastern school in which the author of the codex in Ex
found himself, and furthermore it indicates that there was a scholarly reflection on law
in ancient Israel.”20 It is important to see how a number of scholars have taken up this
view to account for the similarity between biblical and Near Eastern law. In particular,
E. Otto has developed his view from this perspective. Otto’s remarks about “drafting
techniques” follow this view very closely. One ought also to consider the remarks made
earlier about the work of Pfeiffer, who anticipated much of Wagner’s discussion.

G. Liedke likewise takes up the study of the forms and terms for Old Testament
laws, especially those that occur in the first half of the Covenant Code.21 The two types
of laws within this corpus from Exod 21:1–22:19 [20] that he focuses on are the !yfpvm,
which he identifies with the casuistic laws, and the !yqj, which he links to the parti-
cipial prohibitions (21:12, 15–17; 22:18–19 [19–20]). Liedke assumes the great antiq-
uity of the Covenant Code and both of these types of laws within it as products of the
pre-state period, on the basis of Alt’s form-critical discussion. This form-critical approach
also implies the original independence of the laws from their present narrative context.
However, Liedke departs from Alt in his discussion of both types of laws in some im-
portant ways.

The first important difference from Alt is that Liedke does not see the casuistic laws
as merely a corpus of laws that were taken over from the Canaanites as a block after the
Israelites settled in the land. Instead, he posits that the casuistic laws in Mesopotamia
originated in specific cases that became precedents and were generalized to form a cor-
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pus of such cases. The similarity of Hebrew and Mesopotamian law is based on a simi-
lar social development within the two regions, which therefore gives rise to a similar
development in law. The casuistic laws are not the pronouncements of a central author-
ity but the result of arbitration that takes place between aggrieved parties in the local
context of “justice in the gate” to restore social equilibrium. They derive from the rather
primitive conditions before the rise of the state and even go back to nomadic law.

There are a number of important issues in this presentation. First, it is not at all
clear to what extent Mesopotamian law is derived from specific cases as precedents and
how much is legal tradition. Second, if Israelite law arises out of a social context similar
to Mesopotamia, then the form-critical argument for an early dating of the Hebrew law
based on the similarity to Mesopotamian law does not have the force that it has in Alt’s
discussion of law. It is just as possible for such legal activity to give rise to law codes
after the rise of literacy in the later period of the Israelite state, since the Israelite mon-
archies were much more modest versions of statehood than the other Near Eastern states
with law codes. Third, the form-critical argument overlooks any discussion of legal con-
tent that might support a specific tradition of law within a scribal tradition. The issue of
similarity to Mesopotamia will need to be addressed again below.

On the matter of Alt’s second major form-critical category of law, the apodictic laws,
Liedke argues for a distinction between (a) the type of negative verbal command “you
shall not . . .” in second-person singular (as in the Decalogue) and (b) the participial
prohibition “the one who does . . .” or the relative clause (rva vya) followed by the
emphatic “shall be put to death” (tmwy twm). Another variant of the latter is the curse
series, as in Deut 27. It is the participial type (b) that is his primary concern and it is
this type that he regards as apodictic in the true sense. He concludes that the examples
in the Covenant Code and in the old narratives (by which he means J and the pre-Dtr
sources of the historical books) are the oldest possible material since the short form of
these statements attests their antiquity. Using a narrative example, such as Gen 26:11,
which he regards as very old, following Noth, he suggests that the authority behind
these laws is the royal edict of a king or, in a pre-state society, the major authority in a
legal jurisdiction. From the concrete situation of a judgment dealing with a serious of-
fense, an authority imposes a new institutional limit, not just the resolution of a griev-
ance as in casuistic law. For the primitive pre-state period the authority was the paterfa-
milias, and for Liedke this may be seen in the oldest example: Exod 21:12, 15–17. This
early dating of such laws in the Covenant Code also makes the parallels in the Holiness
Code early as well. The Hebrew term for such apodictic laws is !yqj, as suggested ear-
lier by Morgenstern but for somewhat different etymological reasons.22 It is important
also to note that for Liedke both the casuistic laws and the apodictic laws in this more
limited sense derive from the political or secular realm and only secondarily become
priestly and religious.

Throughout this discussion of apodictic laws, there are no new arguments for the
early dating of these laws. The antiquity of the Covenant Code as a whole and of these
laws within it is assumed and this governs the whole form-critical exposition of these
laws. The review of all the parallels does nothing to change this picture. However late
the narrative source or code, the form-critical judgment that the law form is early makes
all the later examples early or dependent upon old tradition. Such form-critical specula-
tion, based upon assumptions about the social development of early Israel, however, is
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no longer taken for granted in the present climate of biblical scholarship, and a quite
different form of comparison will be undertaken in the following chapters.

Lothar Perlitt likewise follows Alt and Noth in seeing the Covenant Code as an
originally separate composition, primarily on form-critical and traditio-historical bases
rather than on literary-critical source analysis.23 In fact, he suggests that Exod 20:18–21
was a bridge piece to tie the law into the Sinai pericope. Concerning the source desig-
nation of Exod 24:1–2, 9–11, Perlitt notes the great diversity of opinion among schol-
ars and the lack of decisive criteria and leaves the matter open.24 These literary judg-
ments on Exod 20:18–21 and 24:1–2 contradict Noth, however, and rather seriously
undermine the only basis that Noth suggested for the literary independence of the
Covenant Code. Perlitt’s own contribution to the discussion of biblical law was to sug-
gest that the theme of a covenant between Israel and the deity was a rather late develop-
ment of Deuteronomic theology and that the association between covenant and law in
Exod 19–24 and 32–34 was made under this Deuteronomic influence.

At the outset of his general discussion of the Covenant Code, B. S. Childs points to
a “growing consensus” that the code was an older collection independent of the other
Pentateuchal sources and with a possible connection to E.25 The primary focus of Childs’s
discussion, therefore, becomes the question of how to account for the place of the
Covenant Code within the Sinai narrative. This problem is dealt with on two different
levels, the literary and the oral, which, however, lead to somewhat contradictory results.
On the literary level, the independence of the Covenant Code means that the unit in
20:18–21 cannot be an introduction to the laws that now follow but must have origi-
nally preceded the Decalogue, with the sequence 19:19; 20:18–21; 20:1–17.26 This means
that 20:22, which now directly follows 20:21, must be a redactional transition that was
modeled on Deut 4:36 and therefore Deuteronomistic and that “served to join the
Covenant Code to the Sinai theophany.”27 At the same time, Childs holds that the
order of events in Deut 5 rests upon this later revision in which the people’s request for
Moses’ mediation comes after the Decalogue. This is a contradiction; he cannot have
Exod 20:22 dependent upon Deut 4:36 and therefore post-Dtr, and yet have Deut 5
dependent upon the present order of the text in Exodus, including Exod 20:22. The
“original” sequence proposed above also makes it necessary to understand the “words
of Yahweh” in 24:3 as referring to the Decalogue, with the present text in 24:3–8 re-
shaped by a redactor to make it fit the Covenant Code.28 Yet Childs admits that the
relationship between the Covenant Code and the Sinai narrative cannot be decided on
the literary level and moves to what he considers to be the “oral” tradition.

Childs, following Alt, distinguishes two different styles within the Covenant Code,
the casuistic style in the first half and the apodictic style in the second half. It is with the
latter that he is primarily concerned because it is these laws that are most especially
Israelite and in them he finds “signs” pointing to a cultic use that is the clue to their
tradition history. He argues for the cultic origin on the basis of the use of the second-
person “you,” the divine address, some of the content dealing with exclusive worship of
Yahweh (22:19 [20]), the humanitarian laws, etc. He associates these with his proposal
of a connection between the Covenant Code and the “Mosaic office of covenantal
mediator,” which has to do with the reconstruction of primitive festivals of covenant
renewal in early Israel.29 He also sees in the secondary parenesis and in the cultic pre-
scriptions in 23:10–19, which are parallel to Exod 34:18–26 in a context of covenant
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renewal, further signs of this special cultic function in the apodictic laws of the Cov-
enant Code.

Yet, such a connection between Moses and covenant or covenant renewal cannot be
supported without linking the supposedly independent Covenant Code with the narra-
tive context in Exod 19–20 and 24:3–8, which makes the whole discussion circular. The
traditio-historical reconstruction completely contradicts the previous literary-critical assess-
ment of a post-Dtr connection. Childs does not discuss Perlitt’s critique of Beyerlin nor
Perlitt’s suggestion that the whole covenant theology is in fact Deuteronomic and not
primitive at all. As we will see, the increasing tendency to judge much of Childs’s evi-
dence for a covenantal context as Deuteronomistic makes his presentation problematic.

Childs views the casuistic laws as belonging to an independent corpus that was only
later incorporated into the text. It arose out of early contact with Canaanite society but
reflects “the daily village life of an unsophisticated, agricultural people.”30 It was Hebrew
national law with little direct influence from cuneiform law. For Childs, the incorporation
of this casuistic law into the Covenant Code took place on the literary level after the apodictic
laws had already received a place within the Sinai narrative. This “redactor” then prob-
ably rearranged some of the laws, such as placing the altar law before the mishpatim.
Such an addition of casuistic laws is dated “considerably before the formation of the
Deuteronomic laws.”31 However, we have seen earlier that he makes the first connection
between the Covenant Code and Sinai the work of a post-Dtr redactor.

This attempt to combine a traditio-historical explanation of primitive legal and nar-
rative “oral” traditions with a literary-critical analysis of much later literary strata is com-
pletely contradictory. If the apodictic laws were associated with Moses and Sinai at the
oral level of the tradition, then this must be prior to E (or J) and there is no reason to
suppose that there ever was a version of E that placed the Decalogue after 20:18–21,
which means that the Sinai narrative was never separate, at the very least, from the
apodictic laws of the Covenant Code. But then 20:22 is also not a redactional bridge by
a later redactor. Nor can this redactor be regarded as both Deuteronomistic and a per-
son who did his work long before the formation of the Deuteronomic laws. Childs’s
study points up the fact that assumptions about the great antiquity of the laws in the
Covenant Code and the priority of this code over Deuteronomy create serious, if not
insoluble, problems for the literary analysis of Exod 19–24.

Similar to Childs’s view with its emphasis upon tradition history, but quite indepen-
dent from him, is the work of J. Halbe.32 Halbe’s treatment of the Covenant Code is
made within the larger context of his discussion of what he calls the “privilege law of
Yahweh” in Exod 34, which is expressed in a set of covenant demands that form the basis
of a community’s special relationship with this deity. Halbe supports the view of Beyerlin,
against Perlitt, that the parenetic passages in Exod 34:10–27 are pre-Deuteronomic and
that the oldest stratum of these covenantal demands (Bundesworte) is premonarchic. The
parallels to these covenant requirements in the Covenant Code are viewed by Halbe as
attesting to the importance of this text within the same tradition of the privilege law of
Yahweh. Yet it contains much more, and he sets out to consider how the rest of the
legal material, especially the casuistic, or civil, laws of the first half, relate to this privi-
lege law tradition. This is an issue that he sees already raised by Pfeiffer but left unan-
swered. For Pfeiffer, the fact that the casuistic laws contained no parenetic material, which
is scattered throughout the second half of the Covenant Code and which Pfeiffer re-
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garded as Deuteronomistic, suggested to him that the casuistic laws were added to the
Covenant Code as late as 450 B.C.E. Halbe accepts the importance of this observation
about the casuistic laws but rejects the dating.33

Halbe’s approach to the relationship of Exod 34 to the Covenant Code is not along
the lines of the Documentary Hypothesis, which identifies the former as J and the latter
as E. While he accepts Exod 34, in its present form, as the work of the Yahwist in the
Solomonic period, he says virtually nothing about E and the place of the Covenant
Code within this work. Instead, he proceeds from a formal (synchronic) analysis of
the present structure and organization of the Covenant Code to a traditio-historical
(diachronic) analysis of its compositional growth. He argues, first, for a carefully con-
structed literary work that contains various framing devices, breaks, and repetitions, which
disclose six main sections constructed in a concentric pattern:

20:22–26, images and altar (cultic)

21:1–11, mishpatim I (six-seven pattern: release)

21:12–22:19 [20], mishpatim II

22:19 [20], midpoint: sacrifice to Yahweh alone (cultic)

22:20 [21]–23:9, the “stranger” collection

23:10–12, Sabbath (six-seven pattern: fallow year)

23:13–19, festivals and offerings (cultic)

followed by an epilogue in 23:20–33
Having established that this structure is not haphazard and the result of arbitrary

redactional additions, he then is faced with the question of why the parenetic texts pre-
dominate in the second half alone, and this leads him to investigate the diachronic strata
(Schichtung) in the composition of the Covenant Code. He begins with the second part.
Here the breaks and transition texts (22:20 [21], 30 [31]; 23:9, 13) are not only indica-
tions of structure but the basis for analyzing the components. Using the parallel text
from Exod 34, Halbe extracts from the Covenant Code the oldest layer (A-Schicht) based
on the form of the privilege law (Privilegrecht) that he has previously argued for in Exod
34. For him this is not a direct literary dependence of one text upon another but a
common tradition shared by Yahweh sanctuaries. The fact that the cultic requirements
of Exod 34:18–26 are found in the oldest level of the Covenant Code (20:24aa, 26a;
22:27–29 [28–30]; 23:10–12a, 14–19) while the prologue of Exod 34:10–15a is paral-
lel to the Covenant Code’s epilogue (23:23–24, 31b–33) suggests to Halbe that this
latter material originally formed the prologue and introduction to the law and was later
displaced in the process of compositional growth.

Two further expansions fill out the Covenant Code. The first expansion (I) consists of
the humanitarian laws (22:27 [28]–23:7, 13). These broadened but did not significantly
change the character of the privilege law and left the previous law in the oldest layer un-
changed. The second expansion (II) consists of the inclusion of the major section in the
first half, which is composed primarily of casuistic laws (21:1–22:19 [20]), and further
expansion of the second half. The original prologue became an epilogue and this demanded
a new prologue, which is to be found in 20:22–23, with the placement of the altar law
alongside the law against images and its expansion in 20:24b. Unlike Noth and others,
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Halbe does not see 20:22–23 as a literary bridge to the present narrative context because
he believes that the statement about “speaking from heaven” does not fit that context.
With the reference to Moses in verse 22, however, few can follow Halbe in this. Halbe
does not pursue the question of the code’s relationship to the narrative context further.

Thus, Halbe traces a long history of development from a set of covenant demands
(Bundesworte) that were combined with a few cultic and festival laws and underwent
some further expansions in the premonarchy period, all as part of a deliberate process
within the same tradition. By the early monarchy period the self-contained Covenant
Code in 20:22–23:33 attained its present form. Halbe insists that the location of this
legal activity was not in the royal court or state, and talk of the law as royal reform is
rejected. He is very vague about how the typically Near Eastern casuistic laws came into
this combination, which he attributes to the “judges of Israel” and such figures as Samuel.
For him, the context of the law is the local sanctuary, and the law is traditional-personal
law combined with the privilege law to express the law given by Yahweh.

The whole reconstruction of the Covenant Code’s compositional development rests
upon the claim for the antiquity of the privilege law in Exod 34 and with it the parenetic
elements that have been so often viewed as Deuteronomistic. A review of this issue and
those studies that make use of the notion of a “privilege law” has been undertaken by
E. Blum.34 He comes to the opposite conclusion: that Exod 34 is “almost at the end of
the biblical Torah tradition.”35 If one removes the similarities between Exod 34 and the
Covenant Code as a way of determining the oldest level of the Covenant Code and the
subsequent development of this nucleus, then there is little left of Halbe’s scheme.
Nevertheless, one legacy of Halbe’s treatment of the Covenant Code is his attention to
the present structure of the Covenant Code as a clue to the nature of its composition.
The fundamental question to be decided is: Does the structural arrangement of diverse
materials and laws reflect the work of a single author or is it the result of a long process
of tradition history or literary redaction? Different assessments have been given to the
significance of these structural clues in later studies.

Hans J. Boecker, in Law and the Administration of Justice in the Old Testament and the
Ancient Near East,36 follows Noth and others in asserting without argument that the
Covenant Code was “inserted into the Sinai tradition between the theophany related in
Exod. 19:1–20:21 and the conclusion of the covenant narrated in Exod. 24:1–11.”37

He admits that “as the text stands” the reference to the “words of Yahweh and all the
mishpatim” in 24:3 and their inclusion in a “Book of the Covenant” can only refer to
the preceding set of laws, but he still regards it as “questionable” that the Covenant
Code is the original point of reference for Exod 24:3–8. The reasons for doubting the
connection, however, are not given.

On the question of how the Covenant Code, as an independent corpus, became
part of the Sinai pericope, Boecker offers no answers but only the comment that the
issue is extremely controversial. He merely opts for the position, against Noth and with
the majority, that the Covenant Code was part of the E source, which does not address
the question of whether E is also to be found in the rest of the Sinai theophany ac-
count. The limits of the Covenant Code for Boecker are 20:22–23:19, with 23:20–33
as a “secondary appendix.” When it was added is not specified.

Boecker acknowledges that in style and subject matter the Covenant Code is not a
unity, as is broadly acknowledged. This leads Boecker to suggest that its composition
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was based upon a process of growth and interpretation. His suggestions about the code’s
basic components and the stages in their development follow: (1) He first suggests a
prologue in two parts 20:23 + 24–26 and an epilogue of cultic prescriptions in 23:10–
19, laws having to do with relations with the deity that enclose those dealing with inter-
personal relations. (2) The “bulk of the book (Exod. 21:2–23:9)” is subdivided into two
main parts: 21:2–22:16 [17] and 22:17[18]–23:9. This is a simplification of Halbe’s
scheme.

For the first section of laws in 21:2–22:16 [17], Boecker adopts Wagner’s treatment,
in which this largely casuistic material is ordered (except for 21:12–17) in a manner
similar to cuneiform law codes: a slave law (21:2–11), laws relating to bodily injuries
(21:18–32), laws on agriculture and manual labor (21:33–22:14 [15]), and marriage
law (22:15–16 [16–17]). Two problems are acknowledged in this scheme. First, the slave
law in 21:2–11 does not deal with guilt and punishment or compensation for noncom-
pliance and so differs from the rest of those in the group. Second, the lone marriage law
in 22:15–16 [16–17] hardly seems adequate when compared with its Near Eastern coun-
terparts and leads to some speculation by Boecker that does not solve the problem. The
second section (22:17 [18]–23:9) is apodictic in style combined with parenesis and is
regarded as the result of a different tradition history, a position that follows Beyerlin
and Halbe, with some slight differences with the latter on the internal structure of the
code.38 Boecker then addresses how these two main parts came together. There are two
choices: either the theological sections were added as a framework to the casuistic law
collection, or the casuistic laws were inserted “into an existing structure of cultic pre-
scriptions, commandments and prohibitions with parenetic additions.” Boecker does
not decide between these two options but merely asserts that this combination hap-
pened and as such, being the oldest code, “becomes a paradigm of OT law.”39

On the matter of dating the “definitive redaction” of the Covenant Code, Boecker
reviews the various options put forward and chooses the view that it belonged to the
early settlement period when Israel first encountered Canaanite civilization. At this time
the body of apodictic law, which he regards as nomadic law and the oldest part of the
code from a period before the tribes settled in Canaan,40 was combined with those regu-
lations that were necessary for life in the settled land. This scheme obviously rests on
theories about Israelite origins and what we can know about them, which are in dispute
today. Boecker rejects out of hand any suggestion that there could have been a single
author of the Covenant Code: “No one person had such authority in Israel at the time
in question [pre-state period] that he could have drawn up and promulgated a law col-
lection like this one.”41 Following Noth, Boecker attributes the development of the laws
in the Covenant Code to the institution of “judge” associated with the twelve-tribe con-
federacy, or some modified version of this scheme.

On the style and character of casuistic law Boecker largely follows Alt, but he raises
two important issues.42 The first has to do with the origin of the legal form. He states,
following Liedke, that casuistic law “is not the product of learned juristic writing, but is
rooted in the procedures of courts of law.”43 This is the theory that the laws are related
to specific cases in which judicial sentences were passed down as a body of tradition
either orally or in written form with the aim of establishing precedents for future cases.
The specific cases were abstracted into impersonal generalizations.
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These notions about the origins of casuistic law give rise, in the second place, to
questions about the relationship of the Covenant Code to cuneiform law. Following
the eminent legal historian P. Koschaker, Boecker adopts the view that there is no di-
rect dependence of the biblical code on the cuneiform codes, only that they went through
the same social evolution in their development of law.44 Any direct connection between
cuneiform law and Israelite law is ruled out because of the great separation of the two
cultures from each other, especially at such an early stage in Israelite history. However,
placing the origins of law in pre-state village society without literacy also seems to rule
out any role of Canaanite law as the medium through which Near Eastern legal practice
came into Israel.

Important Dissenting Voices

A number of dissenting voices in the area of form-critical analysis of Hebrew law have
raised important issues related to the inner-biblical comparison of laws and law codes.
While the studies to be mentioned below are often cited, they are seldom taken seri-
ously in the larger reconstruction of the history of Hebrew law. Two such studies have
to do with the so-called motive clauses that are sometimes found within biblical law.
Legal prescripts are often strengthened by the addition of a motive clause, which gives
the reason for carrying out such a law or requirement. In the past, scholars have usually
regarded such motive clauses as secondary expansions, but this was challenged in an
important article by B. Gemser,45 who disputed the secondary character of motive clauses
in Hebrew law. His view was upheld in the dissertation of R. Sonsino.46 This is an
important issue because a number of laws in the Covenant Code contain motive clauses
that are similar to motive clauses used in Deuteronomy and the Holiness Code. For
this reason they have often been relegated to secondary “Deuteronomistic” status in
order to maintain the priority of the Covenant Code. In our subsequent study, we will
examine a number of such cases in detail.

Another important form-critical study, by H. W. Gilmer, dealt with the “if-you” form
in Hebrew law and its use elsewhere in biblical and Near Eastern literature.47 This form
of law had often been viewed as a mixed form or degenerate version of the casuistic
form that uses the conditional in the third person. For this reason it is often referred to
as “pseudocasuistic.” Gilmer demonstrated, however, that it was a distinct form in its
own right and that it was very frequently used in Deuteronomic laws that are funda-
mental to the character of the book itself. In Deuteronomy, but also in the Covenant
Code and the Holiness Code, it is very characteristic of the humanitarian laws and it is
often interchangeable with apodictic law as its direct equivalent.

These form-critical studies indicated that the specification of the intertextual relation-
ship among the noncasuistic laws of the codes was much more complex than simply
identifying a few Deuteronomic phrases in the Covenant Code as redactional. The whole
matter was carried a step further in a remarkably original dissertation in 1977 by G. A.
Chamberlain, who produced a comparative study of the Covenant Code and the
Deuteronomic Code.48 However, it was never published or circulated in another form
and so has gained only brief reference in the scholarly literature.49 In his introduction,
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Chamberlain lays out the problem of a comparison between the two codes as a form-
critical one, in terms of both the smaller forms explored by Alt and his successors but
also the larger covenant form so much in current discussion at that time. He claims his
study as the “first attempt to apply form-critical methods to both codes simultaneously
for the purposes of systematic comparison.”50 After an extensive review of the history of
research, he summarizes his results, as follows:

1) The broad consensus in Old Testament studies until recently placed non-casuistic law
in the framework of covenant proclamation . . . within the central cult of the tribal league.

2) The disintegration of the “amphictyony” hypothesis, along with other factors, has
led to much more critical assessment of the relationship between the covenant and the
treaty form. Much emphasis falls on the diversity of covenant traditions in the Old Tes-
tament itself.

3) The connection between the treaty form and the traditions of the Mosaic covenant
is undeniable, but the clearest links are between Deuteronomy and the Assyrian (and
Aramaic) treaties of the 8th–7th centuries. . . .

4) New studies on specific law types have fragmented Alt’s “apodictic” category, and
called into question every attempt to derive legal forms from a treaty or covenant tradi-
tion. But these same researches may provide tools for a fresh systematic review of the
relationships among the Old Testament legal collections.51

This is quite a good assessment of the situation in the late 1970s, and while Chamber-
lain supports the Documentary Hypothesis and works within this frame of reference
even when his results suggest the need for revision, the value of his work is in his com-
parative form-critical approach.

In order to carry out his systematic comparison, Chamberlain looks first at those
laws in Deuteronomy that are most central to the Deuteronomic movement, with an
eye to (1) typical patterns of relationships between structure and content, (2) grammati-
cal and syntactical characteristics within the laws, and (3) indications of social setting.
He then looks at the larger contexts of the codes in Exod 19–24 and Deut 5–28 as they
relate to covenant formulary in order to determine what features most closely resemble
the Near Eastern treaty tradition, and what conclusions about the relationships between
the codes can be drawn from this. Finally, he engages in a synoptic comparison of the
laws themselves. I will try briefly to summarize his results.

Those laws that deal with the major Deuteronomic themes are presented primarily
in second-person singular. They are in only two types: apodictic and “pseudocasuistic”
(“if-you”); the simple forms are often augmented with secondary clauses and hortatory
additions. The apodictic laws tend to be positive and connected with cultic matters,
whereas the noncultic material is in the pseudocasuistic form. The large, well-organized
sections dealing with Deuteronomic themes fall within Deut 12–21, while Deut 22–26
shows little discernable organization and contains other types of laws not in the earlier
sections (e.g., third-person casuistic laws) and later accretions. The Deut 12–21 laws
also contain some second-person plural expansions and other Dtr additions.

In Chamberlain’s discussion of the use of covenant formulary as a context for the
Covenant Code and Deuteronomy, he comes to the conclusion that the central con-
cerns of Deuteronomy are heavily influenced by the Assyrian and Aramaic vassal treaty
form. He states: “The preponderance of evidence really leaves little doubt that Deuter-
onomy is a covenant text built around treaty forms and concerns. . . . Deuteronomy
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shows a firm outline, a strong political sense, a free use of treaty forms and language,
that we must regard as conclusive.”52 By comparison, the unit in Exod 19–24 is not a
covenant document, and it is only the narrative context and not the form of the code
that gives to the whole its covenantal nature. These parts, such as Exod 19:3–8 and
24:3–8, had already become suspect in the scholarly debate as Deuteronomistic.

In Chamberlain’s synoptic comparison between the Covenant Code and the Deuter-
onomic Code, he makes a distinction between the casuistic collection in Exod 21:2–
22:16 [17], which he regards as very old, and the rest of the Covenant Code, which
shows clear signs of having been influenced by Deuteronomy and not vice versa. The
Covenant Code has thus taken over from Deuteronomy certain forms—such as the
apodictic statements on cult and religion, the pseudocasuistic (“if-you”) forms on social
laws, and the motivation and hortatory clauses—and appended this whole portion to
the much older corpus of the casuistic laws. Chamberlain accepts the view that the JE
theophany story in Exod 19–20 is much older and that the covenantal elements in 19:3–
8 and 24:3–8, as well as the revised and expanded law code, were all added by the Dtr
author/editor.

In the comparative study that follows in the later chapters of this book, we will find
that much of Chamberlain’s work is confirmed by my own analysis. What prevented
him from carrying through a full-scale revolution in the study of Hebrew law is the fact
that he was still committed to an early date for the JE narrative context of the Covenant
Code and he fully accepted the great antiquity of the casuistic laws and therefore re-
garded them as older than all of their counterparts in Deuteronomy. This he did in
spite of the fact that he held the view that the casuistic laws of Deuteronomy were part
of a later exilic addition to Deuteronomy, which should have pointed him in the oppo-
site direction. Because his work was not widely available and little discussed, the issue
of priority in a comparison of the law codes was never raised again as it had been in
Chamberlain’s study.

Recent Studies in the Covenant Code

From the above survey of views on the Covenant Code, it should now be clear that the
early dating of the code has given rise to two major emphases in recent studies. One
group of studies directs their primary focus upon the nature of the code’s composition,
its complex tradition and redaction history, and how it relates to the larger narrative
context of the Pentateuch. Another group is concerned with comparison between the
laws of the Covenant Code and those of the other Near Eastern codes and how to ac-
count for the similarities and differences. Of course, there is some overlap in these
concerns, especially exemplified in the work of Eckart Otto, but for convenience of dis-
cussion, one can deal with them as two distinct groups (with Otto’s work treated in
both groups).

Redaction Criticism of the Covenant Code

Most literary-critical studies of the Covenant Code accept the view that the code is the
product of a long redactional process,53 and E. Otto is a vigorous exponent of this
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position.54 He sees the code as redacted from a number of earlier collections: 21:12–17
(tmwy twm laws), 21:18–32 (bodily injuries), 21:33–22:14 [15] (compensation, !lvy, laws),
23:1–8 (court rules). “These originally independent collections, each with a tradition
history of its own, became part of two law collections in 20.24–26, 21.2–22.26* and
22.28–23.12*, out of which the predeuteronomistic BC [Book of the Covenant = Cov-
enant Code] was formed.”55 Even the smaller collections, such as the laws on bodily
injury, are seen to have a complex redactional history such that every perceived tension
or disjunction is judged to be the result of redactional activity. His particular examples
will be tested in the chapters that follow.

The two law collections as set out above consisted of the civil laws of 21:12–22:16
[17] and laws on court procedures in 23:1–3, 6–8, each of which was theologically
framed and interpreted independently. Thus, “social laws of God’s privilege” in 21:2–
11 and the social laws of 22:20–26 [21–27] framed the first collection, which, in turn,
was introduced by the altar law of 20:24–26 that gave it religious sanction. The
second collection was framed by social laws of God’s privilege in 22:28–29 [29–30]
and 23:10–12, with the ethical laws of 23:4–5 at its center. The final pre-Deuter-
onomistic redaction (20:24–23:12) combined these two collections with some addi-
tional theological grounding in Yahweh as the guarantor of the rights of the weak
and the poor.56 The indebtedness to Halbe, although with important differences in
detail, is obvious.

This complex redactional process, we are led to believe, is similar to the redactional
process within cuneiform law, a process that Otto also reconstructs hypothetically.57 Yet
the comparison between the development of Mesopotamian law and the complex scheme
he has developed for the Covenant Code is hardly helpful or convincing. Partly, the
problem is a matter of terminology. There is no need to call the compositional process
that led to the formulation of the Hammurabi Code “redactional.” That prejudices the
whole point of the comparison. We simply do not know whether there were multiple
editions behind this particular code and the extent to which this version “reformed” an
earlier one. So such suppositions cannot help us with the process of the development
of Hebrew law as Otto supposes. Other scenarios are also plausible.58

What seems self-evident to Otto as collections based on similar forms of laws and
their traditio-historical growth rests on form-critical notions about primitive collections
of laws that were developed by scholars in the early twentieth century but have become
very much suspect today. Comparable laws of the same form and content in the other
Pentateuchal codes play no role in the discussion of these collections because they are
already presumed to be secondary to the Covenant Code. The whole comparative dis-
cussion with Near Eastern laws is merely used to confirm and legitimate an approach
that has long developed without it.

Much of Otto’s argument depends on the way that he structures the laws within the
Covenant Code and the labels that he assigns to them. These are by no means self-
evident, and others have proposed quite different structural schemes. To cite but one
example, Otto does not take the slave law in 21:2–11 as part of the casuistic collection
but labels it among the “social laws of God’s privilege” similar to the Sabbath law of
23:12. But this categorization must depend upon understanding the law in 21:2–11 as
divine speech and the second-person singular verb in verse 2 as addressed to Israel.59

Yet this is true only if the law is taken in the larger narrative context of the Sinai pericope,
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which Otto’s scheme does not permit. Furthermore, elsewhere he emends the second-
person singular verb in Exod 21:2 to a third-person singular, as do several other schol-
ars, to make it conform to the casuistic pattern.60

In his discussion of the composition history of the Covenant Code, L. Schwienhorst-
Schönberger accepts the consensus view that the code is not a unity and on that basis
identifies two possible models of development.61 Either it is originally divine law that
incorporates into it a body of profane law (the position of Halbe), or it is a corpus of
profane law that is increasingly theologized into divine law (Otto). It is the second op-
tion that Schwienhorst-Schönberger follows. Thus, for him the block of casuistic law in
Exod 21:18–22:16 [17] is a structural and literary unity (with some later additions)62

that belongs to the genre of lawbook and was originally independent. This was trans-
mitted from the horizon of Near Eastern and Israelite jurisprudence, originating out of
concrete legal practice.

Attached to this primary corpus of law were the so-called privilege laws (i.e., those
that are parallel to the older version in Exod 34), along with early prophetic social cri-
tique and various other theologizing elements, to make up the “proto-Deuteronomic”
divine law.63 This represents a very extensive redaction that gives to the law code a di-
vine voice and includes a great diversity of material. In addition to this, there was a
subsequent Dtr redaction that made still further additions, primarily to the proto-
Deuteronomic redaction. This is a greatly simplified scheme over that of Otto.

It is, of course, not difficult to anticipate how Schwienhorst-Schönberger will deal
with any comparison with Deuteronomy. For the most part, the proto-Deuteronomic
version of the Covenant Code will be viewed as an anticipation of Deuteronomy, while
the Dtr redaction can be used to account for late phraseology and other problems of
lateness in the code. In addition, Schwienhorst-Schönberger uses the principle of change
of number from singular to plural in the second-person pronouns and verbal forms,
with the plural forms being viewed as the later Dtr usage. This is taken over from the
study of Deuteronomy, where one also encounters such change in number, but schol-
ars are very much divided as to how useful this principle can be in all cases. In any
event, Schwienhorst-Schönberger cannot be entirely consistent in his own application
of this principle in the Covenant Code. Yet, it is a principle that has been used by
others also, and we will examine particular cases in later chapters.

Likewise for Y. Osumi, the Covenant Code in its present form is the end product of
a lengthy composition history.64 It was composed systematically by the hands of editors
who reworked it, expanding and restructuring it according to a plan. Each composi-
tional layer can be recognized by means of literary structural rules and elements, for
example, different legal styles, number and person of those addressed, key terms, chi-
asm and framing structures. At the beginning of the compositional history stand two
lawbooks: the religious laws of Exod 34:11–16 and the casuistic lawbook, the mishpatim.
The largest part of the Covenant Code was constructed by combining these two lawbooks
(the second-person singular layer). This produced the text of Exod 20:24–26; 21:1–22:29*;
23:1–24*, 32–33*. The mishpatim lawbook was retained undisturbed, while the law-
book of Exod 34:11–26 was completely reshaped and built into the structural frame of
these two. Osumi does not ask further about the prehistory of the various parts of this
text and is critical of Otto’s redactional history of the smaller units. He is primarily
concerned about their place in the present structure.
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Concerning the mishpatim, Osumi sees in the subject matter the concerns of the
Jerusalem court as reflected in Deut 17:8 and 2 Chron 19:10–11.65 Osumi explains
the limits of the subject matter as determined by its connection with this institution.
The composition of the second-person singular layer presents a joining of purely reli-
gious law with purely profane law. This is a theologization of the whole field of social
ethics and this is also associated with the Jerusalem court. It is set in the period between
the fall of the Northern Kingdom and the post-Hezekiah period, influenced by the Book
of Amos. The second-person plural layer reshaped the second-person singular layer with-
out changing the formulations or order and comes from the late monarchy but still pre-
Deuteronomy. The epilogue contains still later reformulations. In spite of the fact that
Osumi recognizes literary parallels between the Covenant Code in Exod 20:22b, 21:1,
22:30a, and the Sinai pericope in Exod 19:3b–8, he states that a literary joining of the
Covenant Code to the Sinai pericope probably came about only after the composition
of the former was completed.

The studies of F. Crüsemann both anticipate and build upon the work of Osumi,
his student.66 While Osumi’s study engages primarily in literary analysis, Crüsemann
lays out general principles and assumptions that may be usefully reviewed here. He states
at the outset of his discussion of the Covenant Code:

Every study of the so-called Book of the Covenant in Ex 20:22–23:33 can and must begin
with the following assertions, which are recognized today as indisputable facts:

1. The Book of the Covenant is older than Deuteronomy and so is the oldest law
book in the Old Testament. . . . This temporal sequence remains valid for the
essential portions even when, as is occasionally suggested, a few passages of the
Book of the Covenant (e.g. the parenetic bases for law) are said to be deuteronomistic,
and hence dependent upon Deuteronomy.

2. The Book of the Covenant demonstrates all of those characteristics that distinguish
biblical law . . . so profoundly from all other ancient Near Eastern legal documents.
Along with the actual judicial pronouncements, there are cultic and religious,
ethical and social demands together with their theological and historical founda-
tions. The entire composition is dominated by the first and second commandments
(20:23; 22:19; 23:13, 24, 32f.), and they appear as the words of God which were
given to Israel through the mediation of Moses at Sinai.

3. The Book of the Covenant is in every respect, an extremely colourful portrait. Its
assembled character is almost tangible. This is especially shown by—in addition to the
breadth of the contents—the varied forms of the laws: [These are then listed.] All of
these things are also the product of a history covering a long period of time.67

With respect to “fact” 1, this is the reason for the almost complete absence of any
discussion by Crüsemann of the parallels in the other law codes to the Covenant Code.
Any traces of lateness are dismissed as redactional additions. Deuteronomy is always
seen to be later because it is first assumed to be later. With respect to assertion 2, this
seems to completely contradict assertion 1 by the admission that the Covenant Code is
dependent upon the Ten Commandments, which is increasingly recognized as a Dtr
composition. If they are so vital to the Covenant Code and if they are so closely at-
tached to the context of the deity speaking to Moses at Sinai, a context that is also in-
creasingly viewed as “Deuteronomistic,” then the two principles are hard to maintain
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together. Most scholars dealing with the Covenant Code would want to argue with this
“indisputable fact.” With respect to assertion 3, the great diversity of materials in the
Covenant Code admits, for Crüsemann, of only one explanation, its long history of
development. Yet most of these same forms occur also in Deuteronomy without a simi-
lar explanation for their history. There are other possibilities that have not been tested.

On the subject of the composition and literary stratification of the Covenant Code,68

Crüsemann disputes the starting point of Otto, which emphasizes the form and tradi-
tion criticism of the small units, and takes his cue instead from Halbe and Osumi, who
stress the “inner systematic unity” of the code. He also accepts Halbe’s view that Exod
34:11–26 is Israel’s oldest law and the theological basis of Israelite law to which the
mishpatim have been added. Thus, Crüsemann and Osumi are in opposition to Otto
and Schwienhorst-Schönberger on this point. Yet this early dating of Exodus 34 was
already disputed by Perlitt and is also viewed as late by E. Blum.69

Regarding the collection of mishpatim in Exod 21:1–22:16, Crüsemann states: “It is
unmistakably different in both language and character, and in form and content there
is no analog in the other Old Testament legal documents. The text, however, is similar
to other Near Eastern legal literature.”70 This statement is made without qualification
so that as it stands it is quite false. The slave law in Exod 21:2–6 is very similar in form
and content to that in Deut 15:12–17. The form of capital punishment laws in 21:12,
15–17, and 22:17–19 [18–20] is not similar to the forms found in other Near Eastern
codes but is similar to those found in the Holiness Code within Lev 20, 24. The lex
talionis principle in Exod 21:23–25 is found in Lev 24:19–20 and Deut 19:21. The
laws in Deut 22:13–29 are in the casuistic style most common in the mishpatim of the
Covenant Code while at the same time covering quite a different subject matter (with
only one small overlap) so that the Deuteronomic Code laws are not derived from the
Covenant Code. This overlooked evidence is enough to call into question Crüsemann’s
whole approach to the mishpatim. He follows Osumi in arguing (contra Otto) for the
literary unity of this block of material in spite of some form-critical diversity.71

Concerning the “place, meaning and character”72 of the casuistic laws, Crüsemann
states: “The Mishpatim formed a legal document of the monarchic period. The great
significance of slave law in the first half of the monarchic period makes this clear be-
yond a shadow of a doubt. Slavery first appeared in Israel during the monarchic period,
and the regulations in Ex 21 were a reaction to it.”73 Contrary to Crüsemann, there is
much uncertainty about the history of slavery in Israel. We do not possess any undis-
puted texts belonging to the first half of the monarchy, and the very limited reference to
slavery in the other codes of Deuteronomy and the Holiness Code make Crüsemann’s
statement even more doubtful. The argument becomes completely circular. Furthermore,
only if the mishpatim are dated to the monarchy period can one assert that they “origi-
nated in the royal court with its schools of scribes and jurists.” It is clear that other laws
in the Pentateuch belong to the exilic period and did not originate in the royal court.

The assertion that the mishpatim belong to the Jerusalem court is based upon the
mention of such a court of law in 2 Chron 19 and Deut 17. The first of these texts is
so late and so anachronistic as to prove nothing. The second, Deut 17, is equally prob-
lematic because it legislates an ideal for the first time, and there is no firm evidence that
it was ever implemented. How then can it be used for an earlier period? This is not
evidence but supposition. Furthermore, the claim that “the Mishpatim and the legisla-
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tion attacked in Isa 10:1–4 are probably identical”74 may also be questioned. The pro-
phetic text makes reference to “unjust laws” and “oppressive edicts,” but it is sheer
speculation to suggest that these refer to the Covenant Code.

Like Osumi, Crüsemann’s view of the formation of the Covenant Code is that it
consists of the laws that are drawn from Exod 34:11–26 on the exclusive veneration of
Yahweh and that originate in the Northern tradition (ninth century) and the laws of the
social elite from the Jerusalem court as reflected in the mishpatim (ninth centuty), to-
gether with the prophetic demands for social justice and the rights of foreigners and the
poor (the humanitarian laws). The mishpatim were only slightly expanded with correc-
tions, while the religious laws were reshaped and expanded, especially with the altar
law (20:24–26) and the Sabbath year (23:10–11). The altar law at the beginning gave to
the whole the aspect of divine speech, which is continued in 22:20–26 [21–27]. Crüse-
mann misses a number of earlier references in the mishpatim.

Concerning the significance and impact of this new legal formation, Crüsemann states:
“In order that we might grasp this theological and legal conception of the Book of the
Covenant upon which the rest of the Torah history is based, let us examine the formu-
lations that include the most important new accents.”75 His examination, however,
consists of identifying key texts which he associates with his selection of a historical and
social context. Thus, in his discussion of the alien and the weak in society, the parallel
citations come from Deuteronomy and the early exilic texts. Yet he relates the problem
of the alien to the fall of the Northern Kingdom and the vast number of immigrants
who moved into the south. This speculation is not controlled by dated texts and counts
for little.

Finally, Crüsemann deals with the problem of the divine speech and the personal
address in the second person, found in the final form of the Covenant Code. Concern-
ing the audience addressed he states: “In the Book of the Covenant the individual, free,
property-owning male is addressed in the second person. What began in the sources
was continued, so that this became a decisive legal subject through the word of God.”76

But is this the case where second-person address is used? Does such a “property-owning
male” build an altar (20:24–26) or act as a judicial authority in capital crimes (21:14,
23) or offer sacrifices (23:18)? Furthermore, according to Crüsemann, the divine voice
is not necessarily related to the context of Sinai or the mediation of Moses. This is a
later historicization. He must therefore look for some other way by which this divine
voice could be represented. He traces this back to the Jerusalem high court with its experts
and its priests and laity. About this he is very vague. He says that the coming together
of all these elements created something new: “Revelation happens here as a creative
association of elements of the tradition.”77 That does not answer the problem of the
form of law in which the divine voice speaks. There is not a single scrap of evidence for
any institution in the monarchy that could or did issue laws in the name of the deity. If
there was, then the whole process of assigning the revelation of law to the distant past
cannot be explained.

In the introduction to his commentary to the Covenant Code, C. Houtman observes,
with many scholars, that the code is not homogeneous and not all of it is commands
and regulations; indeed, the epilogue in 23:20–33 has to do with the theme of occupy-
ing the Promised Land.78 The divine speech to Moses, which includes regulations for
Israel in this Promised Land, is related to the covenant at Sinai as mentioned in the
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context of Exod 19 and 24. The law-giving at Sinai is set as an “intermezzo” within a
larger historical context. The basic composition and structure of the Covenant Code,
which begins (20:22–26) and ends (23:13–19) with instructions about the proper wor-
ship of Yahweh, reveal the whole lawbook to be a covenant of Yahweh with Israel. The
material within this framework consists of two main parts, the mishpatim in 21:1–22:16
[17] and a collection of various cultic and social commandments in 22:17 [18]–23:12.
Against most of the scholarship reviewed thus far, Houtman strongly disputes that the
Covenant Code ever existed as an originally independent literary work. Its composition
is to be attributed to the author(s) of the larger composition reflected in the Sinai story
of Exod 19–24.

Following the form-critical division of A. Alt, the mishpatim (21:1–22:16 [17], ex-
cept 21:12–17?) are casuistic in form and belong to the wider Near Eastern legal tradi-
tion. As such, they are viewed as that part of the Covenant Code that could have ex-
isted independently as a source for the code, perhaps as a kind of learned scribal ideal,
a handbook for judges, related to life in a sedentary, agrarian, village-size community in
the early monarchy. It is hardly comprehensive by comparison even with other Near
Eastern codes and is not reflected in other texts of the Old Testament outside the
Pentateuch. The second body of laws, in 22:17 [18]–23:12, consist of “apodictic” pro-
hibitions and commands according to Alt’s classification. Like the Decalogue, these are
in the second person without specifying any penalties and are based upon the authority
of the divine speaker, strengthened by motivation clauses. Against Alt, Houtman does
not include within the apodictic group those laws formulated with an initial participle
(“the one who does such and such”) followed by the death penalty (tmwy twm or the like),
as in 21:12, 15–17; 22:17–19 [18–20]. This form he considers as not essentially differ-
ent from the casuistic law,79 but how they are related to the other laws is an open ques-
tion. The origins of the second collection are rather vaguely related to the social critique
of the prophets, the wisdom teachers, and some small series of priestly(?) laws, assembled
by the same Dtr redactor(s) who put together the whole work using structural intercon-
nections between the blocks. Thus, all the “late” elements belong to the same compo-
sitional level as the creation of the work as a whole and the final form of the larger
history of Genesis–Kings in which it is placed. All of the laws, admonitions, and in-
structions that have their origin and setting in other contexts have now been placed
together to support the idea of a special divine revelation at Sinai, and this makes the
code quite different from other Near Eastern law. Both the laws that have to do with
the social order and those that deal with the relationship of Yahweh to his people to-
gether constitute a divine law. This combination of materials and its attribution to the
deity and not to a king are what make the Covenant Code distinctive from other Near
Eastern laws and not the specific content of the laws. This suggestion that the Covenant
Code is a compositional unity by an author of the larger literary work who may have used a
variety of sources to compose the code is a major departure in the literary study of the Cov-
enant Code and a significant alternative model in understanding its literary character.80

If the Covenant Code is actually the work of the latest Dtr redactor of Genesis–Kings,
then it raises the question of the code’s relationship to the other law codes of the
Pentateuch. The answer that Houtman gives is confusing and contradictory. For him,
an early date for the mishpatim is beyond dispute, and he discusses the arguments for
their early dating but comes to no clear conclusion about the period of origin except to
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note the local agrarian and village character of the laws. From a consideration of this
block of laws within the Covenant Code, he shifts abruptly to dating the Covenant
Code as a whole and states: “In any case, it is no younger than Deuteronomy.”81 Yet
this statement seems to apply primarily to the content of the law because he still wants
to attribute its composition to the Deuteronomists, whom he views as responsible for
the placement of the Covenant Code in its present position within the narrative of the
events at Sinai.82 Nevertheless, he holds that Deuteronomy, structured as the farewell
speech of Moses, is the last word and the “canonical and normative interpretation” not
only of the Covenant Code but also of P and the Holiness Code as well. This law in
Deut 12–26 was composed by the same persons who put together the Covenant Code.
On the relationship of law-giving to the Sinai theophany, Houtman follows Crüsemann
in seeing this connection as first made by P before the final Dtr author of the Covenant
Code placed it in the context of a Sinai covenant. Yet this same final author/redactor is
viewed by Houtman as attempting to weaken the position of Sinai by placing law-making
at other times as well, with the final, definitive code, Deuteronomy, in Moab.

A number of major issues that are raised by Houtman’s position need to be addressed.
First, if one assumes with Houtman that the Covenant Code was never an independent
composition but one created for its context in the Sinai pericope out of a number of
sources, then the question arises as to what part of the Covenant Code belongs to the
earlier source material and what part is later. Only the casuistic laws of 21:1–22:16 [17]
are regarded by Houtman as part of an earlier independent corpus, but how is it related
to the casuistic corpus in Deut. 22:13–29, for which there is almost no overlap in the
Covenant Code? Both the Covenant Code and Deuteronomy have a number of
apodictic and “if-you” (pseudocasuistic) laws that deal with social and humanitarian
themes with considerable overlap. Does this mean that both codes had the same or
similar sources available to them for their construction? Those laws in the outer frame
in 20:22–26 and 23:13–19 are viewed as the closest to the Dtr author of the whole
work, but they reflect some significant departures from Deuteronomy. At each of these
levels, the position of Houtman would seem to demand a systematic comparison
between the Covenant Code and Deuteronomy without prejudice as to the relative
dating of the two, but Houtman does not give us this in his commentary. Instead, he
usually assumes with other scholars that the form of the law in the Covenant Code is
older than its parallel in Deuteronomy.

Second, Houtman’s notion of a Deuteronomist who composed the whole of Gen-
esis–Kings is based upon his work elsewhere83 and cannot be debated here. For the
present discussion, what is particularly problematic is the suggestion that the author
responsible for the composition of the Covenant Code and its position in the Sinai
pericope as the primary covenant is the same one who composed Deuteronomy as an
official revision of that law and placed it in Moab as a second covenant. That would
seem to be a very inconsistent thing for an author to do. Everything new could have
been included in Deuteronomy and everything that was “revised” could have been ig-
nored. If the Decalogue became the law of Horeb as the direct speech of Yahweh by a
Dtr editor only after the Deuteronomic Code was composed as the speech of Moses in
the wilderness, then it is Dtr who has elevated Horeb into prominence, and the later
expansion of law at Sinai in Exodus only reinforces that view. Even though none of the
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sources (D, J, or P) limits the giving of the law to Sinai, that does nothing to denigrate
Sinai’s final importance.

Third, I have great difficulty in understanding Houtman’s compositional history of
the Covenant Code. Only the mishpatim are viewed as a possible prior corpus of laws.
Yet the Deuteronomic Code is viewed as a revision of the Covenant Code, but apart
from the law of the Hebrew slave in Exod 21:2–11, which has its parallel in Deut 15:12–
18, it is hard to see how Deuteronomy can be understood as revising the rest of the
mishpatim. What exactly are the final Dtrs composing? They are responsible for
the framing laws in Exod 20:22–26 and 23:13–19, but it is these that are also viewed
as the most subject to revision by Deuteronomy. They are responsible for the Dtr char-
acter of the corpus in Exod 22:17–23:12, but not as a redaction of an older, indepen-
dent corpus. Here is where the code has its closest comparison with the prophets as
well as the other codes. Yet Houtman is adamant (against Wellhausen) that the law is
older than the prophets.

Houtman’s failed attempt to construct a basic compositional theory to undergird his
commentary of the Covenant Code points up the pressing need for a comparison of the
codes within the Pentateuch. It is contradictory to maintain that the Covenant Code is
prior to Deuteronomy and revised by it and at the same time claim that the Covenant
Code was composed by the final Dtr author, who also shaped Deuteronomy in its final
form. One may accept with Houtman that the Documentary Hypothesis as a composi-
tional foundation for relating the laws to each other is no longer adequate. New theo-
ries abound about the literary history of the Sinai pericope and the Covenant Code’s
relationship to it. Houtman is correct in his view that such theories cannot be divorced
from the compositional history of the Covenant Code itself. The key to this, however,
lies not in some vague notion of a final Dtr redactor of the Pentateuch that is invoked
to solve all literary problems but in a renewed diachronic study of the parallel legal
traditions.

Comparison with Near Eastern Codes

It will be useful to begin this discussion with a review of the work of M. Malul, The
Comparative Method in Ancient Near Eastern and Biblical Legal Studies,84 which treats
the problem of making comparisons between the Old Testament and Near Eastern sources
in general and the law codes in particular. His discussion has relevance for the present
study because it raises important issues that bear on the relationship of the casuistic
laws of the Covenant Code to their cuneiform parallels and this has much to say about
the origin and compositional history of the Covenant Code. Malul’s study lays out in
a systematic way the issues and suppositions involved in comparison and will be useful
in evaluating the various studies that deal with this subject. Malul is primarily concerned
with the use of comparison between biblical and nonbiblical laws and does not apply
the principles that he develops to comparison between the biblical law codes, although
it is reasonable to believe that his principles should also apply in those cases.

At the outset Malul makes a distinction between “historical comparison” and “typo-
logical comparison.” By historical comparison is meant comparisons made “between
societies which belong to the same cultural context or the same ‘historical stream.’ This
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method is based on the assumption of a historical connection or a common tradition
between the compared societies.”85 This is the diffusionist approach to comparison. By
typological comparison is meant “comparisons between societies and cultures which are
far apart both geographically and chronologically”86 and where historical connections
are quite unlikely. In such cases the perceived parallels are sociological or anthropologi-
cal, arising out of similar social and human conditions. This is the evolutionist approach
to comparison. It is unnecessary for the present discussion to review the debate between
diffusionist and evolutionist theories of cultural comparison; we need only recognize
the usefulness of the distinction between the two types of comparison and avoid confu-
sion between them. As we shall see below, there is a strong tradition of the evolution-
ist/typological approach in the comparative study of Hebrew law.87

Of the two types of comparison, it is historical comparison that is most often as-
sumed to apply to the parallels between the Covenant Code and the cuneiform law
codes. To further clarify the application of this method, Malul makes a distinction in
the nature of historical connection between contact on the literary level and contact on
the reality level. By literary contact, he understands any means by which a biblical au-
thor borrowed a legal custom through the use of a literary source. By reality contact, is
meant the general diffusion or sharing of a common Near Eastern cultural heritage in
the practice of law, which may find its expression in biblical law at a point in time later
than the many second millennium B.C.E. examples in Mesopotamia. It is also this real-
ity level that is the least direct and the most easily confused with typological compari-
son. Malul also warns that all our sources of laws from the ancient Near East are liter-
ary, making them difficult to relate to the reality level of the whole region. Those that
most closely reflect the reality level are the archival records of court decisions or social
transactions that could be the subject of legal proceedings. While there is a great body
of such texts from Mesopotamia, there are few comparable documents from the time of
the Israelite and Judean monarchies.

Malul likewise discusses the types of historical connection, from direct to indirect.
There may be a direct dependence of one author upon another, or a connection may be
mediated through another literary work, such as a common source used by both codes,
or through a common legal tradition. One frequently encounters this last type of con-
nection in the notion of a widely diffused Near Eastern tradition of law in which it is
not clear whether one is speaking about a common culture of legal practice (the reality
level) or a wide diffusion of literary codes through a shared scribal tradition.

An important aspect of historical comparison, Malul argues, “is the test for coinci-
dence vs. uniqueness” in the case of a particular similarity. When faced with the simi-
larity, the scholar must ask: “are the similarities and/or differences discovered between
the sources/phenomena the result of parallel developments, independent of each other
and, therefore, coincidental, or do they point to an original phenomenon unique to the
sources under comparison?”88 This test is especially important for demonstrating direct
literary dependence and works in the same way for comparisons made between biblical
law codes as it does when Malul applies it to the Covenant Code and the cuneiform
codes.

In order to support the belief in historical connections between biblical and cuneiform
laws, one must be able to make a case for sufficient cultural contact, either direct or medi-
ated, between the Mesopotamia of the second millennium B.C.E. law codes and the first
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millennium B.C.E. biblical authors. Given the rather large chronological and geographical
gaps involved, there are two types of argument used to address this issue. One argument
is to suggest that there was a diffusion of Mesopotamian literary works and the scribal use
of Akkadian from the Trigris-Euphrates Valley westward into the Levant during the Middle
and Late Bronze Age, as attested by a number of archaeological finds of cuneiform texts.
While no specific examples of Babylonian law codes have as yet been discovered in the
Levant through archaeology, it is regarded as at least possible that some could have been
included as part of the school texts used for the training of cuneiform scribes in the prin-
cipal cities of “Canaan” in the second millennium B.C.E.

On the basis of this historical model, it must also be assumed that there was a cul-
tural continuity throughout the region of the Levant from the Late Bronze Age to the
Iron Age such that this literary heritage was transmitted and made available to the later
Hebrew populations of Israel and Judah. Such an assumption, however, is the most
difficult problem with this model of historical connection, for there is no evidence
whatever of the continuation of such cuneiform scribal traditions into the Iron Age in
the Levant. The notion, which Malul seems to accept,89 that the monarchies of David
and Solomon inherited a library of texts and a continuous scribal tradition from the
Late Bronze Age through their conquest of Jerusalem and other major cities of the re-
gion is without any corroboration and has become increasingly disputed as a historical
possibility. Thus, the strongest argument for the evolutionist position is precisely that
there is no evidence for legal continuity between Mesopotamian law codes and an early
Covenant Code.

An alternative model of historical connection is to argue for literary continuity of the
legal tradition within Mesopotamia from the second millennium to the late first millen-
nium B.C.E., for which there is firm attestation.90 The point at which there would then
be the greatest likelihood of direct cultural contact between Mesopotamia and Judah
would be the exilic period in Babylonia itself.91 This possibility has never been seri-
ously considered by any of the studies reviewed here.

In his discussion on historical “corroboration,” Malul specifically rejects the notion
that the similarities between biblical and cuneiform law should be understood in terms
of “contacts on the reality level”; instead, they reflect merely shared legal practice.92 He
criticizes E. Otto, among others, for his view that both cuneiform law and biblical law
arise out of actual legal practice. Instead, Malul accepts the view that the Mesopotamian
codes are literary texts and that meaningful comparison must assume a form of histori-
cal contact on the literary level of borrowing. In support of literary contact between
Babylonian and Israelite law, Malul makes a test of his principles of comparison by
using the much-discussed example of the laws of the goring ox in Exod 21:28–36 and
their counterparts in the Laws of Eshnunna and the Laws of Hammurabi. We need not
deal here with the details of his argument but will have reason to refer to them again
later in the treatment of specific laws. Nevertheless, his conclusions are important for
this preliminary survey. He states: “By applying the clear and objective criteria discussed
above, this study arrives at the unmistakable conclusion that the biblical laws of the
goring ox, contrary to the views held by some scholars, are closely dependent upon
their Mesopotamian counterparts. Furthermore, it suggests that the biblical author or
editor knew first-hand the Mesopotamian laws and that he may even have had a copy
(or copies?) of them in front of him when he composed or edited his biblical version.”93
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Such a direct literary relationship, if it proves to be the case with other laws as well,
makes it very difficult to maintain the notion of a rather vague, mediated transmission
of a common legal tradition in the early period of Israelite history. It also calls into
question the usefulness of Otto’s distinction between the originality of individual laws
in the Covenant Code as based upon particular cases and the drafting techniques of
their compilation into collections, which is attributed to Mesopotamian influence. The
drafting techniques transmitted by scribes certainly belong to the literary level, but they
could never be transmitted apart from their embodiment in a code of laws.

There is another work that must be discussed at this point, the influential article of
Jean Bottéro, “The ‘Code’ of Hammurabi (1982),”94 in which he engages in another
kind of comparison to explain the Hammurabi Code without making any reference to
the other Near Eastern codes of a similar character. After a description of the form and
content of Hammurabi’s “code,” Bottéro raises the question of whether it is appropri-
ate to characterize the document as a “law code.” To answer this question he begins
with the simple definition of a law code as “a complete collection of the laws and pre-
scriptions that govern the land: ‘the totality of its legislation.’”95 He observes that a glance
at the content of the “code” makes it abundantly clear that it is quite incomplete in
terms of both the general subjects covered and the selective and partial way in which it
deals with any particular subject. So it is not “a code in the true sense of the word” and
he prefers to place this term in quotes. He further disputes that it is even an anthology
of laws in which law is understood as “an imperative rule of social conduct, laid down
and enforced by legitimate authorities.”96 In many instances, it does not deal with a
true generality but only one or a few particular examples out of many possibilities, and
at times a case cited in one part of the law contradicts one in another part of it. In
official protocols of judgments or records of judiciary practice in Hammurabi’s time,
there is never any reference to the “code” as a way of settling the matter, although there
are citations of the king’s edicts, or “decisions.”97 They are even referred to within the
“code” itself as authoritative. There are also many examples of legal decisions from
Hammurabi’s time that seem to depart substantially from the verdicts that are contained
in the “code” and deviations from the regulations of prices and wages it sets forth.

Consequently, Bottéro argues that the Hammurabi Code contains, not pieces of leg-
islation, but verdicts in individual cases. The cases have been generalized, and this has
led in a few cases to different and conflicting verdicts in similar cases where particular
mitigating circumstances are not recorded. Bottéro also accepts the claim of Hammurabi
in the prologue and epilogue that this is actually a collection of his own verdicts during
his long reign in support of his claim to be a just king, the upholder of justice and right
rule. As such, it is a record of his achievements as ruler of a great kingdom and is com-
parable to his many victories, which also witness to his greatness. It is also meant as a
testimony to future kings to emulate the example of his just rule in the way they govern
and exercise their judiciary power.

At this point, however, we need to pause in our review of Bottéro’s essay and ask
some questions. First, did Hammurabi actually adjudicate in all of these hundreds of
different kinds of cases? To do so he would have had to hear many thousands, which
seems doubtful, even if the archival evidence does suggest that he did intervene in cer-
tain cases that resemble some of those in the “code.” Second, there are some cases,
such as the cases of the goring ox or the injury to a pregnant woman, that are absent
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from the thousands of documented court cases and yet are dealt with here. As we have
seen above, these are standard topoi in other law codes before and after Hammurabi’s
time, so that the verdicts on the Hammurabi stele cannot represent only his particular
judgments.

From this point on in his discussion of the “code,” Bottéro seems to shift to a quite
different explanation of its form and content. He states that the “code” is a scientific
work and belongs to the literary genre of “scientific treatises.” As such, it is the work of
scholars whose mode of intellectual treatment of a wide range of disciplines uses an
objective and “scientific” method of observation and recording of their subject matter.
Thus, in the case of a medical treatise, observations will be made concerning certain
symptoms of illness in a conditional protasis clause, with a verdict or judgment on the
person’s condition in the apodosis. The same form of protasis and apodosis is used for
many other scientific and technical subjects in which observations may be made and
conclusions drawn, based upon empirical observation and the test of experience. The
subjects of such encyclopedic, or list, science are also arranged into units and “chap-
ters,” with the result that various collections become a set of highly organized treatises.
In terms of both the protasis-apodosis form and the organization of material into simi-
lar groupings, the “code” strongly resembles this scholarly scientific tradition. Bottéro
admits that the relationship between the condition and its result is not quite the same
in the “code,” because the case of an offence, the protasis, does not necessarily lead to
the judgment, the apodosis, as it does in the sciences. The scribes of the “code” cer-
tainly share the same kind of drafting techniques, but are they gathering and organizing
a body of knowledge in jurisprudence? They are hardly very thorough if that is the case,
and the resulting document is not a treatise, whatever else it is.

Bottéro also discusses the function of scientific treatises, which is to inform practitio-
ners as to how they will carry out their work. They have a practical application directly
related to the field of study. Hammurabi’s “code” does claim to teach future kings how to
practice justice by his example. But this is not quite the same thing. Bottéro does not want
to say that those who draw up “codes” do so in order to assist judges in making the cor-
rect decisions in courts of law. On this point, it seems to me, the analogy with science
breaks down. The “laws” are not just the observations of human behavior to predict what
will happen in certain situations. They intervene in those situations to produce certain
results. Yet one may agree with Bottéro that the “verdicts of justice” in the “code” are not
the law of the land but only a reflection of a system of justice that is supported by a mass
of custom and oral tradition, with only occasional acts of legislation of royal edicts to deal
with pressing problems. The king could lead by example, but most of the legal activity
was in the hands of local magistrates based upon unwritten law.

Two further observations need to be made at this point. The first is that Bottéro has
ignored the point made by F. R. Kraus and J. J. Finkelstein that the Hammurabi Code
stands within a literary tradition of law codes and that it inspired, by imitation, the
production of subsequent codes.98 The fact that the Hammurabi Code was such a clas-
sic to be preserved and emulated means that it had a powerful literary influence within
the scribal tradition whatever the actual practice of law might have been throughout the
long period of population changes and other social transformations in Mesopotamia.

Second, the scientific model for the development of law has some serious limita-
tions. For instance, the same conditional form with protasis and apodosis may be found
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in the early Greek Law Code of Gortyn, Crete (fifth century B.C.E.).99 This obviously
reflects a learned and pervasive scribal style, and one may debate the degree to which it
is related to oral custom law. Its very public display, as with other Near Eastern and
Greek law codes, makes its function a public and practical one. It is only in Roman law
that the beginnings of a science of jurisprudence develop, and one must not read such
developments too easily back into the early period.100

The Evolutionist/Typological Approach

Let us turn now from this formal discussion of the comparative method in the study of
Hebrew law to the history of its practice. The typological approach is well illustrated by
those scholars who came into the study of biblical law from the history of law with its
foundations in Roman law. One such scholar is D. Daube, who often explained certain
puzzling features of the mishpatim of Exod 21–22 by corresponding occurrences in Roman
law.101 There was never any suggestion that a direct historical relationship existed be-
tween the two, only that both societies went through a common social evolution. Daube
treated references to cuneiform law in much the same way as Roman law, suggesting
the same typological comparison. There is little reflection on the problem of similarity
beyond its usefulness in understanding the nature of the law under consideration.

The work of the legal historian B. S. Jackson is similar,102 although he is much more
reflective about the implications of the comparative method. It is not my purpose here
to review the whole corpus of Jackson’s work on Hebrew law in general or the Cov-
enant Code in particular. His treatment of a few of the laws will be taken up in subse-
quent chapters. Instead, I want to focus on the basic issues and principles that are
important for his work. The first of these has to do with the matter of foreign influence,
both with respect to the formal characteristics of the mishpatim, or casuistic laws, and
with respect to the very specific content of some of them. He recognizes that the laws
regarding goring oxen (Exod 21:35) and an injury that results in miscarriage (Exod.
21:22–23) have parallels in cuneiform law codes that are so specific as to require some
explanation.103 But Jackson rejects “either common Semitic origin or historical contacts”
and has nothing else to offer. On the matter of legal drafting techniques, however, Jack-
son does allow for the hypothesis “that Israel inherited an externally established stan-
dard of drafting,” but he says nothing about how this came about.

On the question of the degree to which the cuneiform legal tradition actually influ-
enced Israelite law, Otto sets forth evolutionary principles that are similar to those of
Jackson.104 In terms of the content of specific laws, comparison with cuneiform laws
can show that typologically Israelite society went through the same process in develop-
ing its own legal statements from trial narratives and records in the indigenous local
courts. In this respect, his comparative method is evolutionist. On the other hand, the
particular “redactional” drafting techniques by which the individual casuistic statements
came together into collections and code are explained historically as the inheritance of
the cuneiform legal tradition in administrative centers and account for all such stages of
the Covenant Code’s development throughout a long period of the Israelite-Judean
monarchy. For this aspect of Hebrew law, Otto is diffusionist.

I do not think that such a scheme will stand up to close scrutiny, as Malul indicates.
The theory is merely developed to support Otto’s traditio-historical and literary con-
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struction. There is no reason for the drafting to be the borrowed element and the con-
tent of the law merely local, except that it fits his compositional theory. An entirely different
compositional theory could account for similarity in a quite different way, and that is
what will be proposed here.

There is a recent study on the sociology of law by A. Fitzpatrick-McKinley105 that
should be considered in this group. She begins by taking issue with Otto (and others)
on two points: (1) that there is a close correlation between law and society, and (2) that
the Covenant Code is a lawbook whose intention is to legislate for monarchic Israel.
Fitzpatrick-McKinley accepts and builds upon the critique of Kraus and Bottéro against
this legislative understanding of codes like the Hammurabi Code, but she departs from
them in one significant way. As we have seen above, Bottéro defines a law code as a
corpus of legislated regulations that has the closest correlation with the concerns of society
and the maintenance of order within it. Using the work of the Roman historian Alan
Watson and the anthropologist Jack Goody, Fitzpatrick-McKinley presents a sociology
of law that understands written law codes, particularly those in ancient contexts, as largely
independent from society and as the activity of learned jurists operating within a legal
tradition. Their literary product has little direct impact upon a society that is largely
illiterate and whose actions are governed by custom and oral tradition. She sums up
her position in the following way:

In the previous chapter [chapter 2] it was shown that the relationship between written
law and society is tenuous: law neither adapts to society nor society to law. Moreover, law
may not be seen as reflective of the values and philosophy of the society within which it
was codified. The explanation for the degree of independence between legal development
and social need was found in the following characteristics of written law. First, it is the
legal tradition, rather than societal concerns, which provides the impetus to legal growth.
Secondly, given the frequency of legal borrowing, this legal tradition may not be related
in any specific way to the borrowing society. Thirdly, the fact that the laws are in written
form means that they develop, under a momentum which derives from the authoritative-
ness of the written word, independently of social concerns and needs. This development
is undertaken and its course is dictated by élites who alone, as specialists of the written
word, can disinter texts and make decisions as to what rules or code should be borrowed.106

The first two points represent a considerable departure from the views expressed by
Bottéro. As stated above, he gave little consideration to the prior legal tradition. Bottéro
also says little about the borrowing of foreign legal traditions, but Fitzpatrick-McKinley
herself says nothing more about it in the rest of her study. One might have expected
some discussion on this point as it relates to the problem of the Covenant Code’s de-
pendence on the Mesopotamian legal tradition. The third point, however, builds heavily
upon Bottéro’s understanding of law as science.

Fitzpatrick-McKinley then raises the question of how this sociology of law is appli-
cable to biblical law. She has in mind the Covenant Code and its civil law almost exclu-
sively and considers whether this collection was intended to serve as a legislative force
“to influence social norms and practice and to provide a binding source of law which
was to be applied by judges.”107 This is the predominant position of the views of Otto,
Schwienhorst-Schönberger, Halbe, Osumi, Crüsemann, and others treated above. After
offering a critique of the legislative model, she turns to the proposal of Bottéro that the
law is to be considered as a form of science (see above). Here, however, she takes the
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position of Bottéro to a somewhat absurd extreme and shows its weakness. She regards
the Hammurabi Code “as a scientific treatise” and further states: “The compiler’s aims
were to reach a ‘scientific grasp’ of their subject. These treatises were recopied, studied,
re-edited and revised as part of the educational programme of scribes and specialist scribes
who would become perhaps exclusively concerned with divination, medical or legal
texts.”108 This proposal would divorce the prologue and epilogue from the collection of
laws, a position that Bottéro strongly rejects. Fitzpatrick-McKinley would do the same
thing for the Covenant Code. Although Hammurabi’s code was recopied for over a
thousand years, it is not true that it was treated to revision or other modification as she
maintains. It was regarded much more like a canonical text, a model document, not
something to be revised and updated but a classic to be imitated.

In applying these principles to Hebrew law, Fitzpatrick-McKinley assumes that the
Covenant Code was in existence during the monarchy and then points to the fact that
in certain notable situations it is not cited. Since my view is that the Covenant Code
did not yet exist until the exilic period, these arguments do not apply. After this date
(ca. 540 B.C.E.), one can cite texts that make specific reference to the Covenant Code
(Ezra 3:2). She also characterizes the linking of the law code within the Hammurabi
Code to the king as a secondary association by the king for purposes of political propa-
ganda.109 That view of the matter, however, seems to be very much at variance with
Bottéro’s own position. The long tradition in Mesopotamia of associating the law codes
with royalty is certainly a part of its legal tradition and not secondary to it.

Fitzpatrick-McKinley attempts to deal with the problem of similarity among law codes
that are widely separated in time and space by making reference to the Hindu concept
of dharma, which originated as moral advice of learned scribes and only in more recent
times became understood as legislated law. Using this analogy, she finds throughout
the Near East a very similar understanding of morality, a common wisdom-moral tradi-
tion that also underlies both the Covenant Code and the Near Eastern codes and ac-
counts for their similarity. Using the study of Karel van der Toorn,110 she points to
parallels between the morality reflected in the Decalogue, as well as in many other parts
of the Old Testament, and a wide range of Near Eastern texts to demonstrate a com-
mon Near Eastern morality. Rather sparse reference is actually made either to the Near
Eastern codes or to the casuistic laws of the Covenant Code. When the Covenant Code
is cited, it is usually with reference to the humanitarian laws. None of this really ad-
dresses the issue of a direct literary relationship between the Babylonian law codes and
the Covenant Code.

Furthermore, at the end of her discussion about biblical and Near Eastern law codes
being moral advice of learned scribes, she seems to completely undercut her own posi-
tion. She states: “Moreover, the proposal that the Book of the Covenant was a moral-
wisdom text to be understood on the basis of an analogy with dharma does not rule out
the possibility that the areas of scribal morality and law often overlapped with influ-
ences moving in both directions. In fact, such an overlap is attested by the very pres-
ence of rules in the Book of the Covenant which seem as though they must have arisen
out of actual, legal situations.”111 She does not say which “rules” she has in mind, but
it is the laws in the casuistic portion of the code that are most in question here and
precisely those that are closest to the cuneiform codes. Yet her earlier critique of Otto
and others did not allow for such an origin for these laws.
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It remains for her to explain how practical laws become combined with moral teach-
ing. In terms of our broader discussion, this would seem to address the question of how
the casuistic laws of the first part of the Covenant Code become combined with the apodictic,
humanitarian, and religious laws of the second part of the code. She raises the question:
“How is the presence of what may be described as positive law (e.g. Exod 21.33–37 [EVV
21.33–22.1]; 22.4 [EVV 22.5]) to be explained? It has already been noted that the scribes
may have incorporated oral practice but not as law. Rather it was incorporated as wisdom
teaching.”112 There is something odd about this statement. Why select just these texts
from among the whole body of casuistic law as possible examples of the oral practice of
law? In fact, these verses include the law of the goring ox (21:35–36), which is one of the
strongest candidates for foreign literary borrowing from Mesopotamian law, which in turn
was a literary creation. Her position has become quite contradictory.

She further suggests that the royal scribes who formulated royal edicts on the prin-
ciples of their own moral rules to deal with “isolated decisions to real problems” may
then have incorporated these into their torah texts, but only as moral teaching and not
as law to be implemented in courts.113 The consultation of the king with “court wisdom
scribes when faced with the resolution of disputes . . . gave the scribes the opportunity
to become involved in disputes of a legal nature. In fact, it is not unlikely that the scribes
set forth rules designed to deal with the most common cases in order to ease their own
mission as well as that of the king.”114 This is said to be an explanation of civil law
within the much larger corpus of other kinds of law in the biblical tradition of torah.
But if civil law is derived from such a process, then the whole of cuneiform law comes
from the active involvement of court scribes in formulating all of the royal legal deci-
sions that become reflected in the collections of the codes. This too contradicts her earlier
position.

Fitzpatrick-McKinley then engages in sheer fantasy about the origins of the Covenant
Code. She speculates that the Book of the Covenant “originated in a royal inscription”
(like the Hammurabi Code?) as “a moral set of rules which was attributed to the king in
order to portray him as wise and conforming to the ideals of torah.”115 Because they
existed in written form, they had the unintended consequence of achieving autonomy,
and the subsequent separation of these moral rules from this context into the scribal
milieu led to their transformation by a process of reflection and exegesis into law. The
scribes themselves achieved independence and authority to make their moral science
into law proper.

Nothing about this scheme is likely. If the model for this proposal is Hammurabi,
such a separation of the laws from their attribution to this king never happened in a
period of over one thousand years. And if this Judean king is Hezekiah or Josiah, as she
suggests, what is the relationship of such a royal inscription to Deuteronomy, which is
presumably attributed to Moses? Fitzpatrick-McKinley further describes a process of scribal
expansion and transformation of laws and then cites an example in which scribes me-
ticulously copy a text and even acknowledge lacunae in it without making changes to it
because they venerate the old text.116 This too seems quite contradictory.

However, it is the contradiction that the laws are the result of both concrete legal
situations and the detached and independent reflection of learned scribes, which is al-
ready inherent in Bottéro’s position on the Hammurabi Code and is taken over by her,
that is never resolved. This is largely due to the fact that in spite of her criticism of
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scholars such as Otto, she has adopted their dating of the Covenant Code, their under-
standing of its composition as the result of multiple scribal redactions, their connection of
the casuistic laws with concrete legal cases, and their dilemma about how to account for
the similarity between Hebrew law and Mesopotamian law. Although she engages in a
diachronic discussion of the development of law, no comparison is made between the
biblical codes, and there is very little discussion of the content of the codes themselves.

The Historical/Diffusionist Approach

A scholar who is clearly and more consistently diffusionist in his treatment of compari-
son between cuneiform law and the Covenant Code is R. Westbrook. In a lead article,
“What Is the Covenant Code?” in Theory and Method in Biblical and Cuneiform Law,117

he lays out his understanding of the nature of the Covenant Code, to which a number
of scholars have written responses. It will be useful to review this discussion. Westbrook’s
comments have to do only with the section of the code that is contained in 21:1–22:19
[20], which he understands as that part of the work that is more properly a law code “in
that its norms are justiciable in a human (as opposed to divine) court and carry sanc-
tions enforceable by a court.”118 The code abounds in difficulties of form, style, and
syntax and in the discrepancies between laws and the ways to understand them. These
discrepancies are usually explained diachronically, in that the law code underwent a
long process of development, with amendment, additions, and so on, but Westbrook
disagrees. He critically reviews the early form criticism of Alt, from which developed the
kind of explanations that appeal to redactional fusion of different forms of law to create
the present corpus. Westbrook cites Daube, Jackson, and Otto, criticizing them for their
use of redaction and secondary interpolations into the text as ways of resolving prob-
lems in coherence or anomalies in style, as well as Schwienhorst-Schönberger, who starts
with a “pristine casuistic code” and successive expansions. All are examples of the “his-
torical” (i.e., evolutionary) development of law.119 Westbrook claims that this method is
based on “no empirical evidence.” The historical method shares the following premises:
(1) The development of law is from primitive to sophisticated law. (2) The form of the law
reveals its content and source. (3) Pristine, primitive law is clear and logical but becomes
confused by additions and rearrangements, which preserve parts that no longer fit.

In contradiction to principle 1 is the fact that the preserved Near Eastern law codes
already show a high degree of sophistication, and there is no reason to think that Isra-
elite law went through this long process to arrive at the level that precedes it by thou-
sands of years in other places. The problem as Westbrook sees it is that it is scarcely
possible to deny that the Covenant Code is not influenced by the cuneiform law, and
therefore one cannot deny that the level of sophistication is already there from the start.
“It is difficult to see how provisions that are so closely associated with an outside source
can at the same time be the product of internal development from an earlier primitive
version.”120 Otto’s answer, among others, is to see the cuneiform element in the Cov-
enant Code as limited only to the framework in a common legal culture of the Near
East. Against the notion that the law would undergo extensive transformation over the
course of time, Westbrook argues that cuneiform law was amazingly static over a very
long period of time. He warns against making judgments about the development of law
based upon “assumptions about the surrounding culture and society that are not war-
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ranted by the empirical evidence.”121 For Westbrook, this diffusion of law took place in
hoary antiquity and the law remained so static that it is not subject to historical discus-
sion, and he therefore discusses the laws synchronically.122

Westbrook also argues that these codes are not the result of legislation or reforms,
which would reflect periodic change. Rather, “it has been persuasively argued . . . by
Kraus and others that the law codes were essentially academic documents, which may
accurately have described the law but did not prescribe it. They were, therefore, con-
duits of tradition rather than of change.”123 Different from the codes are the royal edicts
that are reforming in nature, and present themselves as such. They were remarkably
narrow in scope, for example, cancellation of debts, reorganization of the royal admin-
istration, and the fixing of prices (and penalties). Reforms within the codes may reflect
such edicts. In the end he makes a distinction between the D and P codes, which share
something of the intellectual ferment of the Greek world, and the Covenant Code, which
“looks back to the cuneiform codes of the second and third millennia. It is in the light
of that long and stable tradition that the two remaining premises as to its form and
composition are to be judged.”124

Concerning the question of form in Westbrook’s limited Covenant Code (Exod 21:1–
22:19), the problem he addresses is whether the distinction between casuistic and apodictic
(in 21:12, 15–17 and 22:17–19) “is of any legal significance, either because the laws
derive from a different jurisdiction (foreign, patriarchal, sacral, etc.) or because they
represent different stages of legal development.”125 Since there are sporadic apodictic
statements in cuneiform law, Westbrook argues that the mixture of casuistic and apodictic
laws is not very different from the same mixture that can be found in cuneiform law.
“Depending on the literary tradition, the same rule may be drafted casuistically, apodicti-
cally, or in some other fashion.”126

Furthermore, Westbrook disputes that the model of the Justinian Code, with its
massive editing, introduced into the study of cuneiform law by the legal historian Paul
Koschaker, is appropriate for either the cuneiform codes or the Covenant Code. In the
case of clearly documented later versions of the law as in Hittite law, the result does not
produce a document with obvious clues to its redactional history. Westbrook cites, as a
parallel between the Covenant Code and Deuteronomy, the law of the Hebrew slave to
show that there was no inherent conservatism about retaining the precise wording of a
particular law. For Westbrook: “The present text must be presumed to be clear and
coherent. At most, one might argue for the minor editorial emendations and glosses
that could be found in any genre of text.”127 In his conclusion Westbrook summarizes
the criticism of the historical approach to law and then states: “Interpreters of the Cov-
enant Code need to come to terms with the fact that it is part of a widespread literary-
legal tradition and can only be understood in terms of that tradition. The starting point
for interpretation must therefore be the presumption that the Covenant Code is a co-
herent text comprising clear and consistent laws, in the same manner as its cuneiform
forbears.”128

Westbrook’s “revisionist” views have drawn a number of responses published as a
collection of essays in the same volume, Theory and Method in Biblical and Cuneiform
Law, as well as in a separate piece by B. Jackson. I will try to summarize the points at
issue in the debate. The first point of dispute with Westbrook’s work is his limiting of
the Covenant Code to 21:1–22:19 [20] as the only part of the present set of laws within
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20:22–23:33 that is properly a set of laws.129 This delimitation immediately raises prob-
lems for his critics, as B. M. Levinson points out, because this tacitly admits that these
verses have been incorporated by redactional activity into a larger corpus and contra-
dicts his own criticism of those who engage in redaction criticism of the code. Most of
those whom Westbrook criticizes support the unity of the casuistic portion of the code
with only minor changes, some of which even Westbrook would have to admit.130 Within
the rest of biblical law, Westbrook admits only Deut 21:1–25:11 as a proper legal cor-
pus, but this body of law does not fit his definition of a code as only those laws that are
“justiciable in a human court.” It contains parallels to those laws that are outside the
limits imposed by Westbrook on the Covenant Code (Deut 22:1–4; cf. Exod 23:4–5),
and it contains a large number of religious and humanitarian laws. By focusing on a
part of the Covenant Code whose limits are defined by their similarity to laws in the
cuneiform codes, Westbrook has just avoided facing the hard questions of historical
criticism that he denigrates.131

Even if one accepts for the sake of argument the existence of a primitive code roughly
corresponding to the limits suggested by Westbrook, as many scholars do, there still
remain serious difficulties with his method of interpretation of these laws. There is,
first of all, widespread dissatisfaction with Westbrook’s notion of the diffusion of a highly
sophisticated “common law” from its center in Babylonia to the periphery regions of
the Near East, including the whole of the Levant, resulting in a rather static and fully
developed legal tradition in the region by the end of the third millennium B.C.E. Against
this static diffusionist model is set the evolutionary model of legal development, for which
several scholars offer specific “empirical evidence” from within both cuneiform and biblical
law.132 Westbrook is accused by Levinson of imposing on the problematic texts a
harmonistic method of interpretation in order to maintain his view of coherence, where
no such coherence exists.133

Another argument used against the diffusion of a common Near Eastern law is the
anthropological argument, put forward by V. Matthews,134 that during the period of
Israel’s development from village culture to organized statehood there was a great deal
of social change. This must have been reflected in its laws and legal practice. A set of
laws covering slavery, as reflected in the Covenant Code, would simply not be appli-
cable to the same degree throughout the whole period of Israel’s history. Samuel Greengus
also argues that many of the changes that are evident in cuneiform law likewise reflect
important social changes, so that the static nature of the law cannot be maintained.135

Furthermore, Greengus suggests that the very incomplete nature of all the law codes
points to the fact that a large body of the law was transmitted by means of a legal oral
tradition through a system of lay judges. If this is the case, then it is very hard to see
how the whole common system of Mesopotamian law could have been diffused and
overcome the radical cultural break at the end of the Late Bronze Age. There is as yet no
evidence of a continuity into the Iron Age of the cuneiform scribal tradition, let alone
the whole social and political structure necessary to support it. It is a great stretch to
suppose that the early Israelites had direct contact with both the Mesopotamian oral
tradition of law and its preserved written codes such that it resulted in the law code
within the Covenant Code.

Yet these reasonable objections to the diffusionist explanation of Westbrook leave
unanswered how the high degree of similarity can be accounted for. Significant cultural
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and political contact between Mesopotamia and the Levant is restored increasingly from
the mid–eighth century B.C.E. onward after a long hiatus, but this contact was discounted
in the past as being too late for the origins of the Covenant Code. It is precisely within
this context that so much attention has been given in recent years to the interconnec-
tions between Assyria and the Deuteronomic Code. The evidence for such Mesopotamian
influence on Deuteronomy is, however, ignored by Westbrook. Instead, Westbrook
accounts for the differences between the Covenant Code and the Deuteronomic and
Priestly Codes by the fact that at a later point in time they were influenced by “the in-
tellectual ferment of contemporary Greek sources and thus some taste also for their new
legal conceptions.”136 Westbrook must regard this influence as being as early as the
seventh century whereas the Covenant Code belongs to the period before this innova-
tion and was part of the old Near Eastern system. This difference is not based upon any
demonstration of Greek influence, and it certainly does not account for the fact that the
Deuteronomic Code also contains a body of casuistic law similar to that of the Cov-
enant Code. Only a systematic comparison of the Covenant Code with the other codes
can elucidate the historical relationship among them and the extent to which the Cov-
enant Code may belong to that older order of law of which Westbrook speaks.

Westbrook raises the problem of form in two different ways. The first is his defini-
tion of a law code by which he determines its Sitz im Leben and thereby decides what is
to be included and excluded. He restricts it to those laws that could be adjudicated by
a human court of law and also regards the codes, not as reform documents, but as aca-
demic school texts whose function was to preserve the tradition of law as it should be
practiced for all time. Sophie Lafont takes issue with this understanding of law by sug-
gesting that “law appears as a text proceeding from an institution vested with legislative
power, enforceable for everyone and for an unlimited time.”137 By this definition, the
law could reform current practice only if the intended change was not merely a matter
of temporary relief. In this sense, Near Eastern and biblical law was not static.

Yet both Westbrook’s and Lafont’s understanding of law raises some questions. It is
easy to see how the cuneiform law codes could have had the force of law as they define
it within the codes’ own region and during the period of their composition in the sec-
ond millennium. It is more difficult, however, to understand Hammurabi’s code in this
way as part of a preserved literary tradition by the mid–first millennium B.C.E. It is like-
wise problematic to reconstruct the authority behind the Covenant Code. The biblical
tradition does not associate law-giving with the king, and contrary to the suggestion by
Lafont, the king is never regarded as the successor of Moses.138 In the present form of
the tradition, prophecy is the authority and institution behind the law, for it is in Moses’
role as prophet and direct spokesman for the deity that the law is declared. It is this
quite different understanding of law and the basis of its authority that makes it different
from cuneiform law.

Such an understanding of biblical law as a set of norms uttered by the deity through
Moses and governing the whole of life is easily recognized for the laws of Deuteronomy
and the Priestly Code, but it is also clearly articulated in the narrative context of the
Covenant Code. Westbrook may try to escape the implications of this by redefining the
law’s limits, but even within these laws, the divine voice is evident in the first- and
second-person discourse in Exod 21:1–2, 13–14, 23; 22:17 [18]. And to what authority
does Westbrook attribute the prohibition in 22:19 [20], which he includes at the end of
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his code? He could invoke a redactor to solve these problems but that would destroy his
own criticism of such methods. As W. Morrow has pointed out, the use of the second
person in some of the laws is a “generic discrepancy” that cannot be accounted for by
form-critical comparison with the cuneiform law codes.139

Dale Patrick takes the matter of the form one step further by suggesting that the
sporadic uses of the second-person address are “reminders of the oral transaction tak-
ing place between the speaker and the audience.”140 He sees a very close association
between the whole form of the code and the context, which is presented as the delivery
of the mishpatim by a speaker (Moses) to an audience. In this regard, it is perhaps
significant that Ezekiel construes a divine speech having to do with distinction between
the guilty and the innocent in a third-person casuistic style (Ezek 18). It is only on the
form-critical assumption that the casuistic laws of the Covenant Code are very old and
belong to common Near Eastern law with the same Sitz im Leben as the other codes that
Westbrook can dismiss all the biblical testimony about the nature of biblical law that
points in a quite different direction.

When it comes to the matter of Westbrook’s criticism of the redaction-critical method,
as applied by Otto,141 I confess to some sympathy with his position. Nevertheless, his
own approach, as Levinson has shown,142 is not entirely helpful. As Lafont points out,
his rejection of the Justinian model of legal composition is based on a misunderstand-
ing, because the Justinian Code is not merely a modification of previous law by a series
of interpolations but is instead the result of plagiarism from an original source to con-
strue it in a new way.143 It is precisely this model that, in my view, needs to be tested for
the Covenant Code. The many close parallels between the codes suggest that someone
is plagiarizing or, perhaps more appropriately, “imitating”144 someone else, and it is the
direction of borrowing that is in dispute. One of the sources for the Covenant Code is
the legal tradition of the cuneiform law codes, but it is not the only source, as the study
in the following chapters hopes to show.

The “revisionist” approach advocated by Westbrook rejects the application of his-
torical criticism to the Covenant Code, narrowly defined as the predominantly casuistic
laws in Exod 21:1–22:19 [20]. These belong to a very static Near Eastern legal tradition
that was established and fixed in antiquity and changed very little as an academic litera-
ture over many centuries. It is assumed by Westbrook that this highly static legal tradi-
tion had spread over the whole of western Asia by the early second millennium and
that Israel just inherited it in the form of the Covenant Code. Such a diffusionist theory
is not supported by evidence and cannot stand up to close scrutiny.

In an article published separately from the above collection, B. S. Jackson takes up
his own response and critique of Westbrook’s “legal model” for the study of the Cov-
enant Code.145 This becomes a debate between the evolutionist theory as advocated by
Jackson and the diffusionism and largely static theory as advocated by Westbrook. Tak-
ing a clue from M. Weinfeld, Jackson regards biblical law in general and the Covenant
Code laws in particular as “wisdom-law” with a didactic, rather than a juridical, pur-
pose. He places considerable weight upon the text of 2 Chron 17:7–9, which strongly
suggests a didactic function of law. He also sees a move from a popular teaching to a
sophisticated and speculative level as it moves toward a literary form. The process for
him is a multistaged one with separate units being combined into “intermediate collec-
tions” with rather complex chiastic patterns. He regards the final compilation and in-



The History of Research on the Covenant Code 43

corporation into the present narrative context as rather late. As to the date, he is very
vague and confusing and speculates anytime from pre-Deuteronomic to Priestly based
on conflicting evidence.

One may readily agree with Jackson that wisdom elements are present within the
Covenant Code as they are elsewhere in the biblical laws, but that alone will not sup-
port his elaborate scheme of its historical growth. The text in 2 Chron 17:7–9 is very
late and highly ideological and will not serve as evidence for the monarchic period. Nor
is Jackson any clearer than Westbrook about how to account for the “foreign influence”
within the Covenant Code. At what point in the compilation and drafting of the collec-
tions are we to see this influence and how does it come about? Apart from the vague
statements about wisdom scribes being open to influence from foreign courts, there is
no explanation of the stage at which foreign influence came in to shape the biblical
laws. The evolutionary scheme seems to preclude that it happened at the early stage of
individual paragraphs, which means that a complex code with many paragraphs and
elaborate drafting was not inherited from the Bronze Age in Canaan. If such a code
had been inherited from Bronze Age Canaan, why would it have undergone another
process of editing in Israel? But if Israel did go through the whole process, then it is
hard to see why the independent final products end up with so many features similar to
Mesopotamian law. This is basically the same problem with Otto’s position, and it is
compounded when there are specific laws whose similarity is hard to account for with-
out the notion of direct borrowing, as Malul has argued.

It is remarkable that in all of this discussion about comparison with Near Eastern
law the really hard questions are not addressed!

1. If it is acknowledged that there is a connection between cuneiform law and the
casuistic corpus of law in the Old Testament, whether in the case of individual laws or
in the drafting techniques or both, then some reasonable way must be proposed to account
for that connection that also acknowledges the time of composition of the Covenant
Code. The cultural discontinuity in the Levant between the literary, scribal tradition of
the Late Bronze Age and the Iron Age is so pronounced as to make it very doubtful that
such a legal tradition could have been inherited by the monarchies of Israel and Judah
from the previous “Canaanite” civilization.

2. If the relationship between the cuneiform law codes and the Covenant Code is
on the “literary level,” to use Malul’s phrase, then the same model of comparison ought
to be used to account for the relationship between the Covenant Code and any other
code of the Pentateuch. Levinson actually uses such an argument against Westbrook,
but in practice all of the scholars completely isolate the comparison of the Covenant
Code with Near Eastern law from any inner-biblical comparison.

3. Why is it that the so-called drafting techniques of cuneiform law that have largely
survived for two thousand years and find their way into the casuistic laws of the Cov-
enant Code are used inconsistently in the first part of the code and abandoned in the
second part and largely disappear from Deuteronomy (except for a small part of the
“supplementary” laws) and from the Holiness Code? Westbrook’s explanation of Greek
influence will not do, because there is no clear instance of any such influence in these
laws, but there is strong evidence of Assyrian influence on Deuteronomy. The early
Greek laws of Gortyn in Crete (fifth century B.C.E.) more closely resemble those of the
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Covenant Code than those of Deuteronomy. The effort to relegate all such casuistic
laws to a foreign “Canaanite” source as distinct from Hebrew laws is frustrated by the
presence within these laws of distinctly Israelite concerns. Biblical scholarship has be-
come increasingly skeptical of a primitive Canaanite/Israelite distinction, which makes
this kind of explanation for the Covenant Code problematic as well.

4. The fact that the Covenant Code is a combination of so many different types of
laws, and the belief that the casuistic laws point to the antiquity of at least some of the
laws in this code, have led to the method of tradition history, redaction, and interpola-
tion as the only way to account for the present mixture of laws. This, however, is not
the only possible explanation; it is not even the most plausible one. It is only the errors
of the past that have compounded the problems and led to the most unlikely proposals.

Summary and Conclusion

The primary question that I have tried to address in this chapter is to uncover the rea-
son for the almost universal assumption in all of the studies of the Covenant Code and
its relationship to the other Pentateuchal codes, namely, that the Covenant Code is the
oldest biblical law code. This assumption governs the treatment of all comparisons among
the codes. I have tried to show by this history of research that all of the reasons used to
support the priority of the Covenant Code are faulty and inadequate. The argument for
priority begins with the New Documentary Hypothesis of Wellhausen, in which the
Covenant Code is assigned to one of the “early” sources, usually E. Form criticism’s
search for the older units of tradition behind these sources led Alt and others to iden-
tify ancient antecedent collections of laws behind the present code, usually within the
social setting of the pre-state period. The newly discovered Near Eastern codes that were
parallel to the casuistic laws of the Covenant Code lent credence to this early date.

This form-critical division of the code into many types of laws from different social
settings, coupled with a complex tradition history, soon led to the suggestion that the
code was originally independent from its present placement in the Sinai narrative and
developed over a long period of time as an independent corpus (see the studies of Pfeiffer,
Noth, Childs, Boecker, and others cited above). For a time, the association of the code
with a covenant also supported its antiquity, but when the notions of a covenant be-
tween God and people became increasingly suspect as a late Deuteronomic innovation,
the code was then dissociated from its covenantal context as a secondary development.

In keeping with this form-critical and traditio-historical approach to law was the use
of a complex redactional method for dealing with its literary complexity. This was true
for the treatment of the Covenant Code as a separate entity and for its integration into
its present narrative context. Even when the focus of research was on the most homo-
geneous block of laws, the casuistic collection, this method could still lead to sugges-
tions about multiple redactional levels in any particular law. When the Covenant Code
was viewed within the larger context of Pentateuchal law, the latest redactional levels of
the code were viewed as either proto-Deuteronomic or Deuteronomistic. Only two scholars
challenged this view. Chamberlain attributed the noncasuistic laws to a Dtr author who
was dependent upon Deuteronomy and who also incorporated the whole code into its
narrative context as a covenant law. Houtman, likewise, seriously disputed the traditio-
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historical and redactional scheme with his notion of a Dtr author for the whole, but it
never seems to have affected his discussion of any particular law.

Alongside this literary-critical approach, I have noted the preoccupation of a number
of legal historians with the comparativist approach, which uses similarities to the Near
Eastern codes to explain the meaning and history of the biblical laws. Here the meth-
ods are split between the evolutionists, who prefer to use comparison typologically with
little concern for the time and manner of contact between legal cultures, and the
diffusionists, who advocate a more direct literary or scribal relationship but are still hard
put to say when and how it happened. The belief in a vague transmission of the legal
tradition from Mesopotamia to the Levant in the second millennium B.C.E. and hence
from the “Canaanites” to the Israelites means that this comparativist method has noth-
ing further to say about the problem of similarity between biblical codes. The simplest,
most economic solution to the whole comparativist controversy is to admit that the
casuistic laws of the Covenant Code were directly influenced on the literary level during
the Babylonian exile. That possibility has simply never been debated.

The few form-critical studies that are not wedded to a particular traditio-historical
program of searching for ancient origins (e.g., those of Gilmer, Gemser, Sonsino, and
above all Chamberlain) made possible a quite different approach to comparison among
the biblical and Near Eastern sources. This direction of study, however, was stillborn
and was never carried through with later research. What was needed for fresh impetus
in the study of the Covenant Code was the radical revision in the literary-critical study
of the Pentateuch in which the non-P corpus of Exodus, including both narrative and
law, cannot be assumed to be early or pre-D. There is no longer anything that can be
used as an undisputed basis for the priority of the Covenant Code, and comparison
with the other biblical codes must be conducted on an entirely different basis.

In the study that follows, I will attempt to set forth an entirely different model of
composition from that proposed by all of the previous scholars reviewed above. I do
not believe that there is any need for a long history of development or a complex redac-
tional process to explain the nature of the Covenant Code. The whole of the law code,
along with its setting in the Sinai pericope, is the work of a single author. I have else-
where dated this author (J) to a period later than Deuteronomy and situated him in the
Babylonian exile.146 I will argue that he used the method of imitation of other literary
codes at his disposal, which included other biblical laws, such as Deuteronomy and the
Holiness Code. At the same time, the author had direct access to the Babylonian legal
tradition, and this accounts for his use of both the form of casuistic law and his “bor-
rowing” of specific laws from that tradition as part of his larger collection.

This literary theory has not been specially constructed to solve the problems that
confront us in the Covenant Code. It is the same literary theory that is appropriate for
the entire non-P corpus of the Tetrateuch, as I have tried to show in my previous stud-
ies.147 The Yahwist, an author in the exilic period, elsewhere makes use of the Babylonian
literary tradition, as seen in the Flood story, the Tower of Babel story, and his refer-
ences to Ur of the Chaldeans and Harran, two places receiving special prominence in
the time of Nabonidus, the last Neo-Babylonian king. I have also argued for his heavy
dependence upon DtrH, including portions of Deuteronomy. Consequently, if the au-
thor of the Covenant Code is identified as the Yahwist, then his method of composi-
tion would be entirely consistent with the rest of his literary work. This identification
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must await the confirmation of an examination of the relationship of the Covenant Code
to its context, and as we have seen above, this has been a disputed topic for a long time.

Furthermore, the use of imitation and plagiarism as a method of composition is so
common in the history of literature that as an explanation of similarity between law
codes it hardly needs defense. The distinction between appropriate imitation and pla-
giarism received a great deal of attention in classical antiquity.148 Imitation as a mode of
composition is well attested in literary works of the ancient Near East and has been
suggested by S. Lafont as the method used for constructing the Digest of Justinian, al-
though she does not go on to apply this model to the Covenant Code. The most bla-
tant example of imitation in biblical literature is the Book of Chronicles, but it is com-
mon throughout the Bible.149

My literary hypothesis that there is a single author of the Covenant Code, the exilic
Yahwist, will be tested in the rest of this book by offering it as a better explanation for
the relationship of the Covenant Code to the other codes than those based on the as-
sumption that the Covenant Code is the oldest code and the others are merely revi-
sions of it.
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The Larger Narrative Context of the Covenant Code

As we have seen in the introductory survey of scholarship in chapter 1, the assumption
of the Covenant Code’s antiquity and priority to Deuteronomy raises many serious
problems within the discussion of the code’s connection to its larger narrative context.
In this chapter I will focus on this particular problem to clarify the issues involved and
to show how a comparison with the parallel presentation of theophany and law in
Deuteronomy can point to a solution to these difficulties. For this purpose it will be
helpful to begin with a brief history of the discussion to understand the current impasse
in the debate.

The Search for the Covenant Code’s Connection to Sinai

With the triumph of the New Documentary Hypothesis of Wellhausen and Kuenen,
scholars found it difficult to make the source division between J and E in Exod 19–24
and to assign the various collections of laws to particular sources. Once it was decided
that Exod 34 contains the “oldest” cultic Decalogue in verses 10–27 and therefore be-
longs to J, then the remaining two law codes in Exod 20–23, the Decalogue and the
Covenant Code, were assigned to E.1 The “ethical Decalogue” of Exod 20:1–17, under-
stood as a preexisting series of ten laws, was introduced in 20:1 by E’s connective: “God
spoke all these words, saying. . . .” The original E form of the laws was thought to be
much simpler and was expanded by Deuteronomistic and Priestly redactors. The Cov-
enant Code was also considered to be an independent corpus, with its cultic laws in
23:12–19, which were parallel to J’s laws in 34:11–27. Using the connective narrative
in 20:18–22 and the covenant ceremony in 24:3–8, E incorporated this set of laws into
the Sinai pericope as well.

A disturbing problem, however, remains. If Exod 19:20–25 is assigned to another
source, usually J, then there is no appropriate introduction to the Decalogue. To whom
is it addressed? Furthermore, 20:18–21 seems to go closely with 19:19 as its sequel.
Consequently, many scholars transpose 20:18–21 to a position before the Decalogue.2
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Yet this solution breaks the smooth continuity between 20:21 and verse 22, and verse
22 in turn is very awkward following directly after 20:17 as an introduction to a second
speech to Moses that repeats the First Commandment in verse 23. The obvious solu-
tion to this problem is to see the whole Decalogue, with its use of P in the Sabbath law,
and the preceding 19:20–25 as a late P insertion into the text. Such a move, eliminating
the Decalogue from an early Pentateuchal source, was strongly resisted.

Martin Noth has a different solution to these problems. In his commentary on Exo-
dus he eliminates the Decalogue as secondary. He acknowledges that the unit in 20:18–
21 (E) is linked directly with the description of the theophany in 19:19 (E) and con-
cludes: “The Decalogue is thus so loosely inserted into the narrative that we are led to
the conclusion that from a literary aspect it is a secondary passage in the account of the
theophany on Sinai.”3 This would appear to leave 20:18–21 as an introduction to the
Covenant Code, but because there is a shift in the divine name from the use of “God”
(Elohim) in this unit to “Yahweh” in 20:22, Noth takes this as a clue that the following
Covenant Code does not belong to E. As a result, for Noth there is no law or covenant
in E’s version of the Sinai pericope, only a theophany.

On form-critical grounds Noth is committed to the Covenant Code’s great antiquity
and independence, but because it includes some material such as the hortatory passage
of 23:20–33 in Deuteronomistic style, he “cannot imagine the incorporation of the Book
of the Covenant into the Pentateuchal narrative in the period before Deuteronomy.”4

Included in this special source with the Covenant Code is Exod 24:3–8 with its direct
references to “the Book of the Covenant,” which Moses has just received. This means
that for Noth the sequel to E’s 20:18–21 is in 24:1–2* and 9–11, a text usually as-
signed to J. He acknowledges that the transition from 20:21 to 24:1 is very awkward
and suggests that previously something had fallen out of 24:1.5 This hardly represents
a very convincing solution.

There are three major problems with this scheme. First, Noth pays no attention to
the parallel account in Deuteronomy (Deut 5:22–27), in which the people’s fearful re-
action to the theophany and their request to Moses to act as intermediary are introduc-
tory to the reception of law. How are these parallel accounts related to each other? If a
Deuteronomist added the Covenant Code to make the Sinai pericope conform to Deut
5, then why do both the substance of the law and its transfer to the people at Sinai
instead of Moab contradict Deuteronomy?

Second, Noth places the entire emphasis of E on the theophany experience, but in
Exod 20:18–21 there is also the reference to God’s speaking and Moses’ role as interme-
diary in receiving the words of God, all of which relates to the reception of law. No liter-
ary analysis of the pericope can eliminate this theme from the Sinai unit. What follows in
Exod 24:1–2 and 9–11 does not fulfill the requirements of the narrative unit in 20:18–
21, which demands this mediation of God’s words just as we have it also in Deut 5.

Third, even though Noth admits that the narrative transition between 20:21 and 22
is smooth, he places great weight upon the shift from the use of “God” in verse 21 to
“Yahweh” in verse 22. Yet in the Covenant Code, both designations of deity occur; and
in 24:1–2 “Yahweh” is used but in verses 9–11 “God” occurs. Noth himself acknowl-
edges the difficulty in making source divisions between J and E in Exod 19–20, and
scholars have increasingly rejected the difference in the divine name as useful in these
chapters.6 All of this speaks strongly against Noth’s proposal.
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Lothar Perlitt’s major impact on the discussion of the Sinai pericope was to argue
that the theme of covenant, and with it the giving of the law, was a later Deuteronomic
(or proto-Deuteronomic) development, so that none of the section in Exod 32–34 be-
longs to an older J source, thus undermining the original arguments for the documen-
tary source division.7 Furthermore, Perlitt accepts with Noth and others the idea that
the Covenant Code was an originally separate composition, but against Noth he in-
cludes 20:18–21 as the bridge passage by which it was fitted into its present position.
This suggests a firm connection with what follows in verses 22–23, but it breaks what
appears to be an equally firm connection with 19:19. For Perlitt, the connection be-
tween theophany and law is secondary, and the oldest form of the Sinai tradition is the
theophany of Yahweh to his people. This viewpoint has had a dominant influence on
the subsequent discussion of the Sinai pericope.

The whole matter is taken up again in some detail by B. S. Childs, in his Exodus
commentary.8 He accepts the consensus view that the Covenant Code is an older collec-
tion independent of the other Pentateuchal sources that was later placed within the Sinai
pericope. This means that the present setting for the law in 20:18–21 cannot be the
original introduction to the law, but against Noth and Perlitt, Childs retains the older
view that it must have preceded the Decalogue, with the sequence 19:19, 20:18–21,
20:1–17.9 The redactional transition in 20:22 that now follows directly on verse 21 was
modeled on Deut 4:36, and therefore is Deuteronomistic, and “served to join the Cov-
enant Code to the Sinai theophany.”10 This would make the insertion of the Covenant
Code into its present context later than the parallel versions in Deut 4–5. This literary
reconstruction rests upon the documentary division of the sources J and E, but Childs
expresses some doubt about the criteria by which such divisions were made in the past,
which would seriously undermine this scheme.

Consequently, Childs makes his primary argument on the level of the “oral” tradi-
tion history about Moses’ mediatorial role, which can be reconstructed largely without
regard to sources.11 According to Childs, the earlier form of the tradition, based upon
the literary reconstruction of placing 20:18–21 before the Decalogue, had Moses acting
as intermediary for all of the laws and specifically the Decalogue, whereas the later ver-
sion with 20:18–21 preceding the Covenant Code has Moses serve as intermediary only
after the Decalogue is given and before the rest of the laws are given in private. When
we turn to Deuteronomy, it is clear that the dominant view of Deut 4 and 5 is the sec-
ond version of mediation, in which the Decalogue is given to the people directly and
the rest of the laws to Moses in private. In Childs’s view, Deuteronomy is dependent
upon this later version in Exodus. Yet in Deut 5:4–5, there appears to be a qualification
of the statement in verse 4, “Yahweh spoke to you [the people] face-to-face at the moun-
tain out of the midst of the fire,” by the addition in verse 5, “while I stood between
Yahweh and you at that time, to declare to you the word of Yahweh; for you were afraid
because of the fire, and you did not go up on the mountain.” Childs sees in this quali-
fication the retention of an older tradition and thus a confirmation of the earlier, recon-
structed version of Moses’ mediatorial role in which all law, including the Decalogue,
was mediated through Moses.

There are serious difficulties, however, with this scheme of things, apart from the
fact that it still depends upon a dubious literary reconstruction of the E source in Exod
19–20. First, it is contradictory to propose that Deut 5 depends upon the later order of
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the text in Exod 20 when Exod 20:22, which connects the Covenant Code to its con-
text, is said to be dependent upon Deut 4:36 and therefore is post-Dtr. Second, the text
in Deut 5:5 has all the marks of being a later addition to the rest of Deut 5, so that it
can hardly reflect an earlier version of Moses’ mediatorial role.12 The question, there-
fore, remains as to why it was added to Deuteronomy in contradiction to the rest of the
chapter.

Looking at the comparison of the Sinai/Horeb pericopes from the direction of
Deuteronomy, A. D. H. Mayes regards the Decalogue in Exodus as a secondary inser-
tion which interrupts the direct continuation of Exod 19:19 by 20:18–21, and he dis-
putes that the Decalogue ever followed 20:18–21.13 This seriously undermines Childs’s
whole scheme. Yet Mayes still believes that the Decalogue was added to the account
sometime before Dtr added it to Deuteronomy, so that Dtr used Exodus as a model. He
admits that in its present form the Decalogue in Exodus has a number of post-Dtr
modifications but still maintains that an earlier version was present in Exodus. He also
does not address the fact that Exod 20:22 seems to be dependent upon Deut 4:36, which
would be very difficult for his view.

An attempt to support and improve on Childs’s reconstruction was made by E. W.
Nicholson.14 Like Mayes, he does not regard the Decalogue as original but as a second-
ary intrusion between the theophany that reaches a climax in Exod 19:19 and the people’s
response to it in 20:18–21. As Nicholson points out, the whole presentation in chapter
19 prepares for Moses’ role as mediator, and nothing in the chapter suggests the direct
delivery of the law to the people. By contrast, Deut 4 and 5 place great emphasis on
God’s speaking directly to the people during the theophany of fire and cloud. This is
fundamental to Deuteronomy’s theological understanding of the Decalogue and espe-
cially of the first two commandments. Childs wants to read this Deuteronomic under-
standing of the Decalogue back into the Exodus account, but the only place where it
comes to the fore is in Exod 20:22–23, which in the view of Childs and Nicholson is
redactional. As Nicholson points out, it is difficult to explain the reference in this text
to God speaking from heaven and the relationship of this speaking from heaven to the
prohibition against making other gods without accounting for this by its dependence
upon Deut 4:36 and the rest of Deut 4. On this basis, Nicholson sees this reference to
speaking from heaven in Exod 20:22 as directly related to the giving of the Decalogue
in 20:1–17, and he therefore regards a Dtr redactor as responsible for this verse and
also the one who introduced the Decalogue into its present context, using 20:22–23 as
an explanation of its significance.

This solution, however, creates some problems of its own. For example, it is not clear
how the Covenant Code figures into this construction. Nicholson, in contrast to Childs
and many others, does not regard the redactor of 20:22–23 as the one who introduced
the Covenant Code into the Sinai pericope. He sees the Covenant Code as belonging to
the earlier stage of the pericope’s composition and the Decalogue as secondary. But with-
out 20:22–23 (= Dtr?), how is one to make the connection between 20:21 and 20:24?
And why would a Dtr redactor introduce a version of the Decalogue that was quite differ-
ent at certain points from the one in Deut 5? Does he place the Decalogue after 19:19,
which would suggest, not that the words were addressed to the people, but that they were
spoken to Moses? We are asked to believe that between 20:21 and 22 the transition by
the redactor is seamless, whereas his placement of the Decalogue is very awkward.
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A direct challenge to Nicholson’s position was presented by A. Phillips. In particu-
lar, Phillips disputes the fact that the Decalogue is a late addition to the Sinai pericope.15

That is not surprising, given his prior commitment to an early dating of the Decalogue.16

The point of departure for Phillips’s critique of Nicholson is that the latter has not
taken seriously the necessary connection between Exod 20:22–23 and the altar law of
verses 24–26 as together constituting the prologue to the Covenant Code. Since, in his
view, the altar law could not be tolerated by a Dtr redactor, the prohibition on images
and the command to build an earthen altar belong to a more primitive reform program.

This means that Phillips cannot accept the view that Exod 20:22 is dependent upon
Deut 4:36. In fact, the dependence for him is in the other direction. He argues that in
Exod 19–20 there are two viewpoints on the theophany that are set side by side and in
tension with each other. In the one, God appears in a theophany of fire on the moun-
tain (19:16–19; 20:18); in the other, God speaks from heaven (20:22). In his view, it is
Deut 4:36 that has tried to reconcile these conflicting perspectives. This argument is, in
my view, very weak. As E. Blum points out, there is nothing in Deut 4 that suggests any
attempt at reconciling the problem in Exodus.17 The text is entirely explicable as a de-
velopment toward greater transcendence within Deuteronomic thought. If Deut 4 was
concerned about reconciling Exod 19–20 with Deut 5, one would expect more indica-
tions of this. Instead, it is Exod 20:22–23 that needs explaining. Its narrative connec-
tions are very close to the preceding presentation of the theophany and its consequences
in 20:18–21, where the people “see” the thunder and lightning, the sound of the sho-
far, and the mountain smoking, so that it is the abrupt shift in Exod 20:22 to the “speaking
from heaven” that needs explaining. Furthermore, the connection between the speak-
ing from heaven and the prohibition against images is left entirely unexplained. Only
in Deut 4:9–12 and 15–19 is this connection made explicit, so that Deut 4 must be
presupposed in Exod 20:22–23.

Phillips likewise notes that Exod 20:22 has direct linguistic connections with Exod
19:3–4, in which the opening statement by the deity is formulated in the same way and
can hardly be coincidence:

Thus shall you say to the house of Jacob and declare to the sons of Israel: “You your-
selves have seen what I did to the Egyptians. . . .” (19:3–4)
Thus shall you say to the sons of Israel: “You yourselves have seen that I have spoken
with you from heaven.” (20:22)

This also corresponds to the repeated emphasis in Deut 4 on the things that “your eyes
have seen” (vv. 3, 9, 36; cf. 3:21; 7:19; 10:21; 11:7; 29:2) as well as on what the people
have heard (vv. 12, 33, 36; 5:23–26). While the overwhelming opinion seems to be
that Exod 19:3–8 is Deuteronomistic, Phillips rejects this view in favor of the suggestion
by D. Patrick that Exod 19:3b–8, 20:22–23, and 24:3–8 constitute a pre-Deuteronomic
framework for the Covenant Code.18 Since Phillips accepts that the Covenant Code is
prior to Deuteronomy, there is no reason for Dtr not to have made use of it for its
terminology and theology. The priority of the Covenant Code, however, is precisely
what is under dispute in this study, so that this is no argument at all.

One way by which Phillips and others seek to account for Deuteronomistic language
in Exodus is to speak of “proto-Deuteronomic redactors.” The notion that the authors
of Deuteronomy were dependent upon the Exodus account of the Sinai law-giving as
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presented by these proto-Deuteronomists runs into a serious contradiction. It is clear in
Deuteronomy that only one set of laws given directly to the people was made the basis
of the covenant at that time, and this is in serious disagreement with the presentation
of the proto-Deuteronomists who edited the Covenant Code. So Phillips is forced to
suggest that the Deuteronomists were intent on suppressing all of the laws that were
mediated through Moses and contained in the Covenant Code and the “cultic Decalogue”
of Exod 34:11–27. But Moses’ role as the mediator of law is specifically mentioned in
Deut 5 in the context of Horeb, which hardly looks like an act of suppression. Nor is
it clear how one is to account for both the strong continuity and the discontinuity be-
tween the reforming proto-Deuteronomists and the authors of Deuteronomy.

In recent years there has been a marked tendency, in complete contrast to the pro-
posal of Phillips, to view the incorporation of both the Decalogue and the Covenant
Code as the work of late “Pentateuchal redactors.”19 Since I have given an analysis and
critique of these complex reconstructions in another place, it seems pointless and te-
dious to repeat the discussion here.20 In general, they follow the broad outline of Perlitt
in viewing the addition of law to the Sinai pericope as a late phenomenon. This leads
to elaborate, multistaged schemes of redactional reconstruction which are widely at vari-
ance with each other. Nevertheless, they share the conviction that the Covenant Code
is early and independent; its redactional connection with the narrative context is late,
and there is only a rather limited amount of editing by the final redactor within the
code itself. A significant exception to this trend is the work of E. Blum.21 Following his
rejection of the Documentary Hypothesis, with its early sources of J and E and its multiple
Dtr redactions, Blum has only one late, postexilic, D-Komposition (KD), which includes
all of the non-P material in Exod 19–24 and 32–34, with only a limited amount of
supplemental material added by his P-Komposition (KP = P). Within the KD corpus of
the Sinai pericope, Blum acknowledges that there was a body of older traditional ma-
terial, including much of the Covenant Code, but it was not a unified block of tradi-
tion in Noth’s sense and was only shaped into such a unity by KD. Thus, in Blum’s
view, Exod 19:3–8, 20:22–23, and 24:3–8 are all clear markers of KD, but they are
not redactional additions. Instead, they are part of a carefully structured composition,
and he views it as extremely hazardous to try to extract the older materials from this
composition.

Regarding the two law collections in Exod 19–24, Blum views the Covenant Code
as well integrated into its context by KD, whereas he admits that the Decalogue is a
rather poor fit. Yet he still views it as an older tradition that was loosely included by
KD, and only the unit in 19:20–25 is viewed as a later addition by KP. He also ac-
knowledges that 24:1–2 and 9–11 have an awkward fit but views these verses as an
alternative tradition within KD. It seems to me that this aspect of Blum’s work is some-
what contradictory and still depends upon older views about what is ancient tradition.
It would be more consistent to regard all of the awkward units as P additions and retain
the rest of the non-P corpus as a unit. This approach will be proposed below. Regard-
ing a comparison between the KD of Exodus and Deuteronomy, Blum acknowledges a
shared tradition with many similarities between the two bodies of texts. Yet he fails to
explain why there are some important differences, particularly the fact that the Decalogue
is so closely integrated into the presentations of Horeb in Deut 4 and 5 but quite un-
necessary to the presentation of KD.
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Similar in many respects to Blum’s position is that of C. Houtman, who regards the
author of the code to be the same as the final author of the Sinai pericope and indeed
of the whole Deuteronomistic corpus of Genesis to 2 Kings.22 Houtman returns to the
basic issues I have discussed above and argues against any displacement of 20:18–21
before the Decalogue and in favor of its close fit within its present context. He is in-
clined to the view that the Covenant Code already had a place within the Sinai tradi-
tion before the inclusion of the Decalogue, which he considers to be a Deuteronomistic
harmonization of the Sinai tradition. The Decalogue is used, in his view, as a way of
formulating the essence of the Covenant Code. In its present form, Exod 19–20 is made
to conform with the general scheme of Deuteronomy, in which the Decalogue as direct
speech to the people precedes the mediation of the law through Moses. Throughout the
whole unit, Moses is given a special position as mouthpiece for Yahweh. In this way,
Houtman sees Exod 20:18–21 as binding the Decalogue to the Covenant Code, two
collections of laws that must both be characterized as the word of God. The text empha-
sizes the uniqueness of the Decalogue but also extends the divine authority to the Cov-
enant Code and explains why God has not spoken everything to Israel directly.

This solution seems to simplify the problems that I have discussed above and there-
fore has much to commend it. However, it still leaves open some serious problems.
After acknowledging that there are two layers in the text which contain the two sets of
laws, Houtman shifts to the “final form” and does not explain how the Covenant Code
related to that earlier context and how one understands the whole unit without the
Decalogue as part of it. There is a Deuteronomistic author who composes the Covenant
Code and its narrative context in Exodus and a Deuteronomistic harmonization of Exodus
to agree with Deuteronomy by the inclusion of the Decalogue. It appears that Houtman
is willing to acknowledge some development in the tradition, but he is content merely
to explain the text in its final form. In the end, this really ignores the diachronic prob-
lems within Exod 19–20 and between Exodus and Deuteronomy.

Literary Analysis of the Sinai Pericope

Let us now turn to the task of a diachronic analysis of the compositional development
of Exod 20–24. In my view, there are two levels that clearly stand out in this material.
As has often been noted, there is an interruption between 19:19 and 20:18 which sug-
gests that the Decalogue, along with a section in 19:20–25, was a later insertion into
the narrative. There is also a serious problem with contradictory instructions in 19:10–
13: verses 12–13a clearly interrupt the preparation of the people and their subsequent
compliance. This insertion of verses 12–13a relates directly to the material in verses
20–25, and all belong to the same source. This source can be identified in the Decalogue
by the law of the Sabbath in 20:8–11, which is Priestly, and in the special concern for
the sanctity of the mountain and the role of the priests and Aaron on the mountain in
19:12–13a, 20–25, which is also Priestly. This is confirmed by P’s introductory formula
in 19:1, which is redundant alongside verse 2. In Exod 24, verses 1–2, 9–11, and 15b–
18a all interrupt the narrative continuity and may be attributed to this same source, P.23

Once the P supplements have been removed, we are left with a text that presents a
harmonious narrative sequence throughout. I have attributed this narrative to a single
author, J, who is exilic in date and post-D.24 Consequently, there is no need to isolate
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Exod 19:3b–8 as a Deuteronomistic addition. It fits without tension in its context. Yahweh
announces to Moses that he is going to enter into a covenant with his people. Moses is
to play a special role in this process because it is stressed that the words and commands
will be mediated through Moses (19:6–9). The point of the theophany that is to follow
is that the people will hear God speaking with Moses and this will confirm Moses’ role
as mediator forever. Nowhere in this unit is it suggested that the deity will address the
people directly. The speech of God that the people hear is the sound of the shofar and
not specific words. On the mountain at the height of the theophany in 19:19 and 20:18,
Moses is speaking with the deity and the deity answers in the sound of the shofar and
this is what the people “see.” Although they were invited to ascend the mountain, they
witness the event only from a great distance and tell Moses that they do not want to
converse with the deity lest they die (20:19). Nowhere is it suggested in this unit (contra
Childs, Nicholson, Houtman, and others) that they actually heard the “ten words” or
that God spoke directly to them. This then leads directly into Moses’ second approach
to the theophanic cloud to receive the laws of the Covenant Code. After God declares
all the laws to Moses, the latter repeats them to the people, who promise to keep them.
They are then written in a “Book of the Covenant” and made the basis of a covenant
ratified by a solemn ceremony. This completes the sequence of events that began with
the divine declaration in 19:3–6.

As I have suggested above, within the narrative framework of the Covenant Code in
Exod 19–24 there are three passages (19:3–8, 20:22–23, and 24:3–8) that have been
widely identified as Deuteronomistic. The arguments based upon language and termi-
nology have been cited so often that there is now a fairly broad consensus about their
Deuteronomistic character. However, there is no need to regard them as redactional
additions unless one is already committed to the presence of early sources within the
Sinai pericope. As Blum has also argued, all of these texts fit seamlessly within the
narrative of the Sinai account. The exilic author J has simply made use of the Deuterono-
mistic accounts of the Horeb events in Deut 4–5.

Nevertheless, in a number of important respects, J has departed from his sources in
Deuteronomy and therefore cannot be regarded as merely a Deuteronomistic redactor:

1. In J there is no Decalogue spoken directly to the people, and that is a major depar-
ture from Deut 4–5. The various laws that are contained in the Decalogue (the “ten words”)
are dispersed within the Covenant Code, beginning with a shortened version of the First
and Second Commandments in 20:23. Thus, Moses receives all the laws, both the “words”
(!yrbd) and the “commandments” (!yfpvm), at the same time at Sinai, and these are all in
“the Book of the Covenant,” to which the people commit themselves.

2. The origin and use of the mediatorial role of Moses are treated quite differently.
In Exod 19–20, the function of Moses as intermediary is proposed and planned by
God at the outset so that the whole point of the theophany is for the people to witness
Moses speaking with God and therefore accept his authority and word as a result. In
Deuteronomy, Moses’ role as intermediary only comes about as a result of the people’s
terror at hearing the words of God directly, so that at their suggestion God accepts Moses’
role to be his mouthpiece. As scholars have long recognized, the Decalogue episode in
Deut 5 is a Dtr addition. The reason for the explanation of Moses’ intermediary role is
to account for the existence of a prior law code alongside the Decalogue.



The Framework of the Covenant Code 55

3. Deuteronomy does not make clear when the laws of the Deuteronomic Code were
given to Moses, only that they were not transmitted to the people until the end of their
journey in Moab a generation later. Thus, the Decalogue represents an earlier Horeb
covenant (Deut 28:69 [29:1]). In Exod 19–24, Moses receives all of the laws in the
Covenant Code during the theophany, and they become the basis of a single covenant
at that time.

4. In Exod 24:7, the code of laws that Moses has received and written down is spe-
cifically called “the Book of the Covenant.” This term or its equivalent throughout
the Dtr corpus always refers to Deuteronomy, so that its use here is a major departure
from this tradition.

5. In Deuteronomy there is no covenant ratification ceremony either at Horeb or in
the land of Moab, only a reading or recital to an assembly (Deut 31:9–13). Only in
some post-Dtr additions in Deut 27 and in Josh 8:30–35 are there covenant ceremo-
nies. To this we will return. This contrasts sharply with the ritual in Exod 24:3–8, in
which the people undergo a special consecration, which relates back to the preparation
declared by God and carried out by the people in Exod 19:10–11, 13b–15. The two
sections are tied together so closely in language and ideological perspective that they can
hardly be viewed as the work of different authors.25

We still need to account for the contradictory addition in Deut 5:5 which suggests
that prior to the giving of the Decalogue Moses acted as intermediary: “While I stood
between Yahweh and you at that time, to declare to you the word of Yahweh; for you
were afraid of the fire and you did not ascend the mountain.” This post-Dtr addition
corresponds with the J version in Exodus prior to the addition of the Decalogue by P
just as I have reconstructed it and was an effort to accommodate the D version of events
to J’s view of the mediatorial role of Moses. It even hints at the invitation to the people
to ascend the mountain in Exod 19:13, which is suggested nowhere else in Deuteronomy.
Contrary to Childs, it does not represent an early tradition but is a literary modification
and harmonization of the two versions. It can be explained only if Exod 19–20 is later
than D, and because there are some other additions to Deuteronomy by J, it may very
well be a gloss by him on the text.26

In the discussion above, I have argued against the view that the Covenant Code was
added to a self-contained account of the Sinai theophany by a late redactor. My view is that
the whole narrative as composed by J was for the sole purpose of presenting the Covenant
Code as the basis for the people’s relationship with the deity. The question remains as to
whether or not the code itself was an earlier independent work that was merely taken up by
J and used in his work. That will require a detailed examination of the laws themselves,
which will be taken up in the following chapters. Yet one feature of the law code points
strongly to this particular narrative context: the repeated use of the divine voice in the laws
(20:23–26; 21:14; 22:22–23 [23–24], 26 [27], 28–30 [29–31]; 23:13–18). Since the divine
voice is established at the outset, one could add to these instances all the references in the
second person, since these indicate those being addressed by the deity.

A comparison with Deuteronomy on this point is instructive. Only in the Decalogue
in Deuteronomy is the divine voice presented in the first person with the people ad-
dressed in the second person. In the rest of the parenetic admonition and in the law
code, Moses addresses the people in the second person with the deity referred to in the
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third person. This form of personal address is part of the rhetorical strategy by which
the Deuteronomic Code is connected with the wilderness. The code remains the Law of
Moses throughout. The Covenant Code is very different from Deuteronomy, even when
the laws are parallel and use the same personal address. They are given the divine voice
directly. There are a few instances in which the deity is referred to in the third person
and we will have to account for these. Nevertheless, this personal speech of the deity
links the Covenant Code with this particular narrative context. There is no known legal
genre or Sitz im Leben to which it may be associated.27 On the basis of this evidence,
one would have to accept the view that the laws themselves are also a part of the larger
composition unless strong arguments based on an examination of the laws themselves
should point to the contrary.

Moses, the Lawgiver

If we accept the proposition, as I have argued it above, that the version of law-giving at
Sinai by J in Exod 19–24 is later than that of Deuteronomy, then this revised version is
a significant transformation of this singular event. In Deuteronomy, the law is a Decalogue
of ten statements or demands, spoken by the deity during a terrifying theophany to all
the people and then inscribed in stone to establish their permanence. Quite distinct
from this are the Deuteronomic laws that are attributed to Moses and made the basis of
a covenant between the deity and the people, with Moses as mediator, in form and
language that are strongly reminiscent of Assyrian treaties and loyalty oaths. The em-
phasis throughout is on Israel as a specially chosen people who have been given a Prom-
ised Land on condition of absolute loyalty to Yahweh, their God; and all the laws and
provisions are related to this basic principle. In Exodus, this covenantal aspect is lim-
ited to brief summary statements at the beginning and end of the corpus of laws (Exod
20:22–26; 23:13–33), whereas the rest of the laws are transformed into a “code” that is
given to the people to order their general social behavior in a way no different from
other Near Eastern societies. The large block of casuistic laws in the first half have made
the Covenant Code’s association with the Hammurabi Code obvious since the latter
was found and published almost a century ago. As in Deuteronomy, the words are still
the words of Yahweh, but now they are mediated through Moses.

The similarity between the Covenant Code and the Hammurabi Code, however,
goes beyond the similar laws in both codes to also include their narrative setting. In the
case of the Hammurabi Code, this setting includes the prologue and epilogue, which
identify King Hammurabi as the author of the laws, and the carved relief at the top of
the stele, which portrays the king’s reception of the law from the god. There Hammurabi
stands before Shamash, the god of justice, who is seated on a throne on a mountaintop
with flames of fire coming from his shoulders and who extends the insignia of office to
the king. A viewer could reasonably conclude that the deity is speaking with the king
about the laws that are announced in the body of the code as well as legitimizing his
authority to set forth such laws. Similarly, in the narrative setting of the Covenant Code,
the people witness the deity speaking with Moses on the mountain in the mist of the
theophany, first to establish his credentials as the people’s leader and then to give him
the laws. It is these laws, and not the Decalogue, that are inscribed in stone (Exod 24:12).
Furthermore, the model for Moses’ mediatorial role in the reception and transmission
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of the laws is not just prophetic, as in Deuteronomy, but also royal. In Neo-Babylonian
royal inscriptions, especially those of Nabonidus, the king is presented as one who
intercedes on behalf of his people. In one inscription, Nabonidus prays to the god Sin:
“Establish the fear of your great godhead in the heart of your people, so that they do not
commit any sin against your great godhead.”28 This is very similar to the words of Moses
to the people when he accepts the role of mediator (Exod 20:20): “Do not fear; for it is
in order to test you that God has come [in the theophany], and that his terror may be
presented before you, that you may not sin.” In the Hammurabi stele relief, one also
sees the king in the stance of a suppliant before the deity.

These parallels, which all depart from the version of the theophany in Deuteronomy,
cannot be fortuitous. They are all interwoven with the elements of the Deuteronomic
tradition so that they cannot be attributed to an earlier phase of the law, and yet they
cannot be separated from the casuistic laws that follow. As in the case of the Hammurabi
Code, the laws and their prologue and epilogue and the scene on the stele all go to-
gether as a complete composition. If one accepts the view that some of the casuistic laws
are literarily dependent upon the Hammurabi Code, as will be argued below, then this
literary borrowing took place in Babylonia during the exile. Such a conclusion seems
inescapable. This is further supported by the fact that copies of portions of the Hammurabi
Code have been found on clay tablets dating from various subsequent periods, includ-
ing the Neo-Assyrian period (the library of Assurbanipal) and the Neo-Babylonian pe-
riod. Although the stele mentioned above, along with fragments of one or two others,
was found in the ruins of Susa as a trophy of war from an Elamite raid on Sippar, there
is good reason to believe that a number of such stelae were carved and set up in various
parts of the realm, so that one might well have survived into the late period.29 The
foundation stones of Hammurabi’s temple to Shamash (the god on the Hammurabi
stele), together with Hammurabi’s building inscription, were discovered by the antiquarian
researches of Nabonidus in the Neo-Babylonian period. Veneration of Babylonia’s ancient
past was at its height at this time and almost certainly included the great law code.

It is, therefore, not hard to find a motive for such a portrayal of Moses as the great
law-giver in a manner that is comparable to that of Hammurabi by a Jew living in
Babylonia. A similar strategy was used by Philo in Roman Egypt in his portrayal of
Moses as the great philosopher and by Josephus in Rome in his presentation of Moses
as leader and lawgiver in his history. For J, Moses is the Jewish Hammurabi, and the
Jews have laws that are comparable to those of the Babylonians and that are also of
great antiquity. Such a comparison would have appealed to the Jewish community within
Babylonia to strengthen their own self-worth and identity. Cultural rivalry and cultural
assimilation are always endemic in such situations of close proximity, and Babylonia
was no exception. The Covenant Code is a good example of both.

The Opening Laws: Exodus 20:22–26

In the present text of Exodus, the Covenant Code begins with a small unit of two laws
in 20:22–26 that are set off from the rest by an introductory formula in 21:1, which
begins the larger block of mishpatim. As we have seen in the earlier discussion of these
texts, most scholars view part of the opening unit, either verse 22 or verses 22–23, as
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redactional and the rest as having been moved from among the later cultic laws to its
present location. For reasons already given above, we will begin our study of the laws with
none of these assumptions. What will be of primary concern will be the relationship of
these laws to their counterparts in Deuteronomy. The subjects covered by these laws—the
exclusive worship of Yahweh, the rejection of idolatry, and the altar as the focus of wor-
ship—are all dealt with in Deuteronomy. In the past, comparisons have been made be-
tween parts of this unit in Exodus and Deuteronomy, but only in piecemeal fashion and
not as a whole. If the common assumption that Deuteronomy is a radical revision of the
Covenant Code is correct, then we ought to be able to see clear indications of this in the
code, as well as in the rest of Deuteronomy. If, however, the Covenant Code is later than
both Deuteronomy and the DtrH, then it may well reflect concerns that are broader than
those dealt with in Deuteronomy alone. It is the assumption of the Covenant Code’s
antiquity that has prevented any such extensive comparison.

Prohibition against the Manufacture of Divine Images: Exodus 20:22–23

In the first section of this chapter, I discussed the relationship of the first law regarding
the manufacture of other gods with its narrative setting through the connective in 20:22.
I accept the view that is widely shared and most fully articulated by Nicholson that this
verse is dependent upon Deut 4:36 with its reference to speaking from heaven, as well
as its close association with Exod 19:4 with its shared terminology and authorship. I
also argued above that one cannot understand the connection between the speaking
from heaven and the manufacture of gods apart from the theological discussion in Deut
4. There is a recent tendency to identify the law in Exod 20:23 as part of the Dtr redac-
tion of the Covenant Code30 or the work of a final Pentateuchal redactor that included
both Exod 19:3b–8 and Deut 4.31 Nevertheless, the recognition of a literary relation-
ship between Exod 20:23 and Deut 4 does not entirely explain the form and meaning
of the text in 20:23 or its place within the legal tradition of the Pentateuch, and it is to
these questions that we will now turn.

The text has given scholars a lot of trouble and produced a number of different ren-
derings.32 It consists of three components without clear grammatical indicators between
them. It states:

You shall not make (to be) with me
gods of silver and gods of gold
you shall not make for yourselves.

The unit obviously requires some punctuation in the middle line, but where to put it is
a problem. It is clear that the first and third elements balance each other, whereas the
second one could go with either one of these components. One simple solution that
many translations follow is to split the middle element and take the “gods of silver”
with the first and the “gods of gold” with the second.33 This is not very satisfactory for
two reasons. First, the phrase “gods of silver and gods of gold” looks very much like a
fixed pair, and that is clearly how it was construed by MT, which put the primary break
at the end of the first phrase. Second, the prohibitions in both the first and the third
elements surely apply to both types of gods and do not mean that one type of god is
inadmissible in the Temple and another type prohibited for personal use.
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The usual alternative is to treat the first element by itself in the sense “You shall not
make (anything) to be in my presence,” and the rest as belonging to the second part of
the law.34 However, the verb hc[, “to make,” would certainly require an explicit object.
Crüsemann attempts to overcome this difficulty by reading the prepositional phrase yTiai
(’ittî), “with me,” as the sign of the accusative with pronominal suffix ytiao (’otî), “me,” as
object of the verb; thus, “You shall not make me.”35 This seems very unlikely to me. It
makes a very awkward parallel with the rest of the law, and there is no other reference
to making Yahweh in the Old Testament.

I believe that the solution to the understanding of the text rests on seeing the first
and last unit as complementary: “You shall not make to be in my presence [the sanctu-
ary], nor shall you make for your private use, gods of silver and gods of gold.” The
middle element thus serves as a shared object for both parts of the prohibition. If this
understanding is correct, then it appears to be a cleverly constructed general principle
that presupposes a broader understanding of what is entailed in both aspects of the
prohibition. This becomes clear from a study of its parallels.

If we turn first to the other law codes, we find that the making of images is not
actually dealt with in the Deuteronomic Code. The issue of worshiping other gods and
of exclusive loyalty to Yahweh is treated in Deut 13, following the law legislating the
one central altar, but it makes no mention of idolatry or the manufacture of images of
deities. If Deuteronomy is a revision or expansion of the Covenant Code, this silence
on making images is quite remarkable in view of the importance attached to this issue
in later stages of the Deuteronomistic tradition. It is only in the First and Second Com-
mandments of the Decalogue that the matter of making gods arises. The first prohibi-
tion in Exod 20:23a is parallel in content and meaning to the prohibition of the First
Commandment (Deut 5:7; cf. Exod 20:3), but it is quite different in form. The First
Commandment says nothing about “making” the other gods that are to be excluded.
This is only brought out in the Second Commandment, which states: “You must not
make a carved image for yourself ” in any physical shape that can be treated as a god. It
does not suggest the material but implies something of wood or stone. One could con-
strue the second prohibition in Exod 20:23b as a shortened version of the Second
Commandment except that the former uses second-person plural instead of second-person
singular, and the method of construction is different. Nevertheless, the law seems to be
a shortened rendering of the First and Second Commandments.

The theme of the First and Second Commandments is taken a step further in Deut
4:12 and 15–19, in which it is argued that because the people saw no form but only
heard the voice of Yahweh, they are not to make a carved image for themselves in the
likeness of any living creature. Two important differences from the Decalogue are evi-
dent in this treatment. First, second-person plural is used instead of second-person sin-
gular in addressing Israel. This is similar to the grammatical forms of Exod 20:23. Sec-
ond, the discussion of the prohibition of images seems to include within it the exclusive
worship of Yahweh as if the two commandments were just two aspects of the same
issue. This also is similar to the way in which Exod 20:23 relates both the exclusive
worship of Yahweh and the rejection of idolatry to the prohibition about making gods
of silver and gods of gold.

What is not accounted for from a comparison with Deuteronomy, however, is the
manner and material mentioned in Exod 20:23, namely, the “gods of silver and gods of



60 A Law Book for the Diaspora

gold.” In fact, it is rather uncommon to see such references, perhaps because gods made
of precious metals would be rare, whereas carved images of wood and stone, even if
covered by precious metals, would be more common. The Holiness Code, however,
does have a version of the Second Commandment that is most instructive. Lev 19:4a
states: “You are not to turn to idols, and gods of cast metal you are not to make for your-
selves.” The second part of this law has the same form (second-person plural) and word
order that we find in Exod 20:23b except that in the latter case the gods of cast metal
are understood specifically as gods of silver and gold.

There is one additional reason for suggesting this specific choice of the material and
form of manufacture. This prohibition anticipates the story of the golden calf, which is
specifically described as a molten image of gold (Exod 32:2–4). This is clearly a viola-
tion of both aspects of the command in 20:23. Given the very strong preference for the
other forms of this prohibition, the particular wording of 20:23 must have been dic-
tated by the larger narrative context.

It should also be pointed out that this concern for the making of images is not found
in preexilic texts outside the Pentateuch. It comes to the fore in the exilic and postexilic
periods. In an effort to find an earlier context for the law in Exod 20:23, Crüsemann
and Osumi point to the very similar reference to “the idols (ylyla) of silver and idols of
gold which they have made and worship” in Isa 2:20 (cf. also vv. 8, 18).36 These texts,
however, have been judged by most critical scholars of Isaiah as late postexilic addi-
tions.37 The same can be said for such texts as 2 Kings 17:29, 19:18, and Jer 16:20; and
for Jeroboam’s golden calves, which are Dtr or later.

To sum up, one can set down the following conclusions:

1. The prohibition against the making of images cannot be proto-Dtr or preexilic
but must be exilic at the earliest.

2. This law is intended as a short summary of the first two commandments of the
Decalogue, and for this reason it is placed first in the Covenant Code.

3. The whole unit of Exod 20:22–23 is dependent upon Deut 4:12, 15–19, 36 and is
unintelligible without it. Yet the language used in the prohibition is not Deuteronomistic.

4. The form and content of the prohibition in Exod 20:23 owes something to the
parallel text in the Holiness Code in Lev 19:4, but it is also formulated to fit the narra-
tive context to specifically anticipate the golden calf story of Exod 32.

5. All these features suggest that this law is not intended for religious instruction or
as a substitute for other laws, such as the Decalogue, but is part of a larger, skillful
literary composition.

The Law of the Altar: Exodus 20:24–26

The law of the altar has been regarded by many scholars as the most important piece of
evidence for establishing the Covenant Code as prior to that of Deuteronomy and its
law of centralization in Deut 12.38 The Covenant Code’s altar law is used as a way of
reconstructing early Israelite religion, with its multiplicity of altars before the Josiah reform.
It has been deconstructed, reconstructed, analyzed for multiple redactional layers, and
given any number of sociological and historical contexts for each of them.39 Most re-
cently, B. Levinson has proposed that Deuteronomy’s law of the centralized altar is a
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conscious transformation of the law in the Covenant Code and clear evidence of the de-
pendence of D on the earlier code.40 I will make a number of observations that have
governed my own understanding of Exod 20:24–26. The law may be rendered as follows:

An altar of earth you are to make for me and sacrifice burnt offerings and thank offerings
from your sheep or your cattle. In every place where you invoke my name, I will come to
you and bless you. If you make for me an altar of stones, you are not to build with hewn
stones, because you would wield a tool over it and defile it. And you are not to ascend my
altar by steps, so that your nakedness may not be exposed upon it.

The law begins with a command to build an altar for Yahweh as if no such altar as yet
existed. In contrast to Deut 12, it does not suggest that this is a change in practice, a
prohibition against certain kinds of altars, an innovation in design. All such sugges-
tions about a reform in practice are unwarranted speculations. The law merely suggests
the beginning of worship in the land to which the people are heading, and therefore it
cannot be separated from its narrative setting. It is entirely possible, if not preferable, to
interpret this whole law as having reference to a single altar: “An altar of earth you may
make . . . but if you make an altar of stones. . . .” It is no more than guesswork to sug-
gest that the law applies to a number of altars.

Another possibility is that the law was intended to legitimize a temporary, rudimen-
tary altar in the Babylonian diaspora, corresponding to Ezekiel’s “temporary sanctuary”
(f[m vdqm) in Ezek 11:16. The whole tone of the law is to suggest the granting of per-
mission for an altar, but one that is of a very temporary nature. The exilic context is also
strengthened by verse 24b, as we shall see below. Yet such a proposal, which would be
a rather radical departure from Deuteronomy, must remain speculative.

There is much discussion as to whether the altar of earth and the altar of stones are
alternatives or basically the same. Those who regard them as different in kind see verses
25–26 as a later modification of the earlier law. Yet, it has also been argued by E.
Robertson that the “altar of earth” can mean a natural altar, a large stone or an eleva-
tion in the terrain, and that the second “altar of stones” is merely an extension of that.41

I see little reason to view verse 24a and verse 25 as coming from different hands.
The first-person pronominal suffix, “for me,” in verses 24a and 25a, as well as the

use of first-person address in verse 24b, links this law in the closest way with the pre-
ceding divine speech. There is no need to look for some other genre of oracular speech
and a hypothetical Sitz im Leben. The only reason for doing so is the prior conviction
that the Covenant Code is early and independent from its present context. In fact, it is
totally consistent with its narrative setting and must be understood as such. In the par-
allel instructions in Deut 27:5–7, in which Moses commands the people to build a
similar altar in the new land, the references to the deity are all in the third person. To
this parallel we will return below.

Much has been made of the Numeruswechsel from second-person plural in verse 23
to second-person singular in verses 24–26. The code clearly prefers the singular, but
the plural can often be explained from the context. Thus, in verse 22 God tells Moses
(second-person singular) to speak to the people (plural), so that the following verbs in
verses 22b and 23 must be in second-person plural. But with the next law, the Cov-
enant Code reverts to the singular.42 Schwienhorst-Schönberger uses this Numeruswechsel
to distinguish between the proto-Deuteronomic and the Deuteronomistic redactors.43
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But then he ascribes the ^ytl[ and the ^ymlv (types of sacrifices) to Dtr in spite of the
fact that the suffixes are singular.44 In the so-called heading of the !yfpvm (Exod 21:1),
God again addresses Moses in second-person singular and refers to the people in third-
person plural, just as in 20:22, and therefore both verses must be part of the same
source. The change of number is a dubious principle of source division and there are
other arguments against it, as we shall see.45 It is quite inappropriate to argue for a
compositional break between verse 23 and verse 24 based entirely on the change from
second-person plural to second-person singular.

The most important argument for the antiquity of the Covenant Code and its prior-
ity rests upon the interpretation of verse 24b. The text of this verse is difficult to accept
as it stands. The problem is in the first person of the verb ^ykza. Since the most com-
mon meaning of the verb rykzh is “to invoke,” with the deity as object, it makes no
sense for the deity to say, “I will invoke my name,” and scholars have been ingenious
in trying to invent other, more suitable meanings.46 It is most usual for humans to
invoke a god or the name of a god in the context of worship or prayer.47 In only one
instance, the god, as subject of the verb, is said to announce the name of his servant as
one called from birth (Isa 49:1). But Exod 20:24b would be the only instance where the
god invokes his own name. Now within the Covenant Code we do have an instance of
the usual idiom in 23:13 (“you are not to invoke [rykzt] the name of other gods”), which
strongly suggests that the verb in 20:24b should be second-person singular.48 Thus, I
would reconstruct the text: “In every place where you invoke my name, I will come to
you and bless you.”

But we can go further than this. Scholars are quick to point out that throughout
the Covenant Code we have many parallel or balancing statements that give structure
and cohesion to the whole. This is what we have with the two statements about in-
voking the name of God. On the one hand, invoking the name of Yahweh results in
his presence and blessing, but on the other hand, a warning and threat are given
against invoking the name of other gods. The one comes near the beginning, within
the cultic laws; the other comes near the end, within the final set of cultic laws. They
actually fit very well side by side, except for the change in number to second-person
plural:

In every place where you invoke my name, I will come to you and bless you. (20:24b)
In everything that I say to you, you are to be attentive; the name of other deities you must
not invoke, nor let (them) be heard upon your lips. (23:13)

Since this activity of invoking the name of the deity is not necessarily bound to the
existence of an altar, the suggested plurality of places in verse 24b cannot be used to
argue for a plurality of altars. It is better to interpret verse 24b as an act of worship apart
from the sacrificial cult. The deity declares that his blessing is not restricted to the recep-
tion of sacrifices at the one altar.

Those scholars who insist that the text must be taken as it stands argue that in this
instance the verb rykza has the meaning of revealing the name of the deity at a particu-
lar place and thus legitimating that place as an appropriate site for an altar. To support
this interpretation, the example of the revelation at Bethel in Gen 28:10–22 is cited, in
which Yahweh reveals himself to Jacob and blesses him, and the place is then marked
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as the site of a sanctuary. There are, however, many problems with this argument: (1)
One must assume a certain antiquity for the whole account of Gen 28:10–22 in its
present form, including the theme of the promises to the patriarchs, which is disputed.
(2) This revelation to Jacob belongs to a series of revelations to the patriarchs that are
not applicable to Israelites of a later age. (3) The sequence of events in Gen 28:10–22
does not correspond to that suggested by the altar law. In the Jacob story, Yahweh comes
to Jacob, reveals himself, and blesses him, but only many years later is an altar built at
the site, an act that is unrelated to the blessing (Gen 35:7). In this interpretation of the
altar law, the revelation of the name would presumably be followed by the construction
of the altar, and in response to worship at the site the god would then come and bless
his people. There is, in fact, no parallel for this. (4) The patriarchal stories offer a num-
ber of patterns, one of which is that altar sites are places where the patriarchs are said
to “call upon the name of Yahweh” (Gen 12:8; 13:4; 21:33; 26:25). This expression
(!vb arq) is the direct equivalent to invoking the name in Exod 20:24b in that it points
to the activity of the worshipers and not the deity.

This leads to the further question: What is the point of a law that prescribes the
building of an altar in a particular manner? The older view was that this was directed
against Canaanite altars that were built in a certain way, but this is speculation based
on assumptions about the premonarchy period that are no longer acceptable, that is,
that Israelites were distinct from, and antagonistic to, Canaanites.49 If the law contains
an element of polemic against non-Israelite practices as some believe, then it is remark-
able that Deuteronomy says nothing about the manner of altar construction. Further-
more, the description of Solomon’s temple building does not have such an altar. How-
ever, we are told that on the day of the Temple’s dedication, “the king consecrated the
center of the court which lay in front of the house of Yahweh; there he offered the whole
burnt offerings (twl[) and the grain offerings and the fat portions of the well-being of-
ferings (!ymlv), for the bronze altar that was before Yahweh was too small to accommo-
date the whole burnt offerings, the grain offerings, and the fat portions of the well-being
offerings” (1 Kings 8:64). This consecrated area would certainly qualify as an altar of
earth.

From the form-critical perspective, the whole law in 20:24–26 is a mixture of types.
This has led to various attempts at reconstructing the “original,” but it could just as
easily suggest a late legal composition. The initial divine command or instruction is
followed by divine promise, similar to what one finds in Deuteronomistic parenetic
motivation clauses.50 One difference is that the promised blessing is not directly related
to obedience to the command that the altar be built, or even to the cultic activity asso-
ciated with the altar in verse 25. The further instructions in verses 25–26 take the form
of an “if-you” qualification, a form that is most characteristic of the Deuteronomic Code.51

As we have seen, the second-person imperative or imperfect (precative) and the “if-you”
forms are the innovation of Deuteronomy under the influence of the treaty language
style. Such a mixture of forms occurs elsewhere in the Covenant Code.

Little attention has been paid to the obvious parallels to this altar regulation in Deut
27:5–7 and Josh 8:30–31 because of the prejudice of the Covenant Code’s early dat-
ing.52 It is always assumed that the law in Exod 20:24–26 is the precursor of the texts
in Deut 27:5–7 and Josh 8:30–35, but a closer comparison may prove instructive:
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Deut 27:5–6
There you are to build to Yahweh your God
an altar of stones upon which you are not
to wield an iron tool. You are to build the
altar of Yahweh your God of unhewn stones
(twmlv !ynba) and offer burnt offerings and
sacrifice thank offerings. . . .

Josh 8:30–31
Then Joshua built an altar to Yahweh, the
God of Israel, on Mount Ebal, as Moses,
the servant of Yahweh, commanded the
Israelites, . . . an altar of unhewn stones
(twmlv !ynba) upon which no iron tool was
wielded, and they offered upon it burnt
offerings to Yahweh and sacrificed thank
offerings.

The closest similarity to Exod 20:24–26 lies in the instructions regarding the use of
unhewn, or whole, stones (twmlv !ynba) (the opposite of the hewn stones, tyzn, of Exod
20:25) and the prohibition against using a metal tool on the altar. Deuteronomy and
Joshua also speak of offering whole burnt offerings (twlw[) and peace offerings (!ymlv),
as in the Covenant Code. In Deut 27:5–7 the instructions which Moses gives to the
people are in second-person singular, even though there is a mixture of second singular
and plural in the larger context of verses 1–8 for no apparent reason.53 This regulation
concerning the construction of an altar comes just before the injunction about promul-
gating the law (v. 8). In each of these ways the Covenant Code is similar to Deut 27,
even to the shift from second-person plural to second-person singular and the fact that
the laws (!yfpvm) follow the altar instructions.

Furthermore, the sequel to the altar-building instructions is significant in both cases.
Deut 27 follows the instructions about the altar and plastered stones on which the Law
of Moses is to be written (vv. 1–8) with instructions about an elaborate ceremony by
which the people are to be solemnly committed to keeping the law (vv. 11–26).54 This
is carried out in Josh 8:30–35, in which the altar is built, the ceremony is performed,
the laws of Moses are read out loud from a book of the Law, and a copy is inscribed on
the plastered stones. Deut 27, in its final form, and Josh 8:30–35, which is directly
dependent upon this final form, are post-Deuteronomistic additions.55

The law of the altar in the Covenant Code (Exod 20:24–26) and the sequel in Exod
24 follow this same sequence of events. First, the altar law is followed by the divine
promulgation of the laws in 21:1: “These are the !ypvm that you will set before them.”
Then, after the laws have been given, Moses builds an altar, on which are offered twlw[
and !ymlv, and he writes the laws in a book. These laws are then read to the people,
and in a special ceremony the people are placed under obligation to keep them (24:3–
8). Finally, Moses is instructed by the god to ascend the mountain in order to receive
the “law (hrwt) and commandment (hwxm) which I have written for their instruction” on
tables of stone (v. 12).56 This is the same law that Moses has already written in a book.57

This last detail of the god inscribing the tables of stone parallels the inscribing of the
Decalogue on the two tables of stone in Deut 5:22. In this case, however, it is not the
Decalogue but the whole law of the Covenant Code that is intended, just as Joshua
writes the whole Law of Moses on the (plastered) stones.58 The various points of simi-
larity between the Covenant Code with its immediate context and the texts in Deut 27
and Josh 8:30–35 are so numerous that they cannot be fortuitous.

Yet in spite of this remarkable similarity, a number of significant differences make it
certain that we are not dealing merely with a late Dtr redactor. The Law of Moses re-
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ferred to in Deut 27 and Josh 8 is the Deuteronomic Code, given to the people at the
end of the wilderness period, and not the laws of Horeb/Sinai. It is Moses who gives
the instructions about the altar that is to be built when they enter the land, and its
purpose is for use only in the special ratification ceremony. In Exodus, all the laws are
given at Sinai as the direct speech of Yahweh, including the instructions about the altar.
This law of the altar is no longer for the specific purpose of covenant ratification. Thus,
the altar that Moses builds in Exod 24 is not in direct response to the instructions in
the law of the altar. It is included by J in his narrative because he is following the model
of covenant ratification in Deuteronomy and Joshua. Deut 27:2–4 speaks of writing the
laws on large, plaster-covered stones on Mount Ebal after the people cross the Jordan,
and this is carried out in Josh 8:32. In Exod 24 there is no need for such an inscription
at Sinai since Moses writes the laws in a book and they are subsequently inscribed by
the deity on stone tablets. Nevertheless, along with building the altar, Moses sets up
twelve “pillars” (hbxm) corresponding to the twelve tribes, which imitates the setting up
of the twelve commemorative stones in Gilgal after the people cross the Jordan in Josh
4:20–22. Furthermore, the ceremony of accepting the law in Deuteronomy and Joshua
involves Levitical priests as the principal participants, with the people responding by
reciting “amen.” But in Exodus there are no priests, and the people themselves are the
consecrated participants.59 The only inscribed law in Exodus is the one inscribed by the
god at Sinai, and in J that is the Covenant Code.

It is within this larger comparative context that one must consider the specific detail
about making the altar of unhewn stones. In a recent study, S. M. Olyan proposes that
the concern for building an altar of whole, or unhewn, stones so that the sacred place
would not be defiled is an “extension” of the notion that sacrificial animals are to be
without mark or blemish when offered to the deity. He admits that the earliest evidence
of this is Deuteronomy but suggests that the belief is earlier.60 Olyan fails to make clear
the relationship of Deut 27:5–7 and Josh 8:30–35 to their larger Dtr context, but Anbar,
in an earlier study cited by Olyan, has argued that both texts are later additions to DtrH.61

Olyan also connects the concern for whole stones in altar building with the remark in
1 Kings 6:7 that the Temple was also built of “whole quarry stone” so that no tool was
heard in the Temple while it was being built.62 This is also viewed as an “extension” of
the altar requirements to the whole Temple. There are, however, two major problems
with the text of 1 Kings 6:7. The first is that it clearly contradicts the statements about
the use of hewn stone in the Temple’s construction (1 Kings 5:31 [17]; 6:36; 7:9–12),
and it is difficult to imagine how it could have been otherwise. The second problem is
that 1 Kings 6:7 looks like a late addition, so that the extension of the prohibition against
using building stone that has been shaped by a tool to the Temple can merely limit this
activity to the quarry and ban it only from the sacred site itself. This is a totally artificial
compromise. Yet this fact surely points to the lateness of the “extension” of this prin-
ciple to the Temple construction.

A marked contrast to such a simply constructed altar of unhewn stones is the de-
scription in Ezek 43:13–17, which certainly suggests a huge structure of hewn stone
with steps. While the use of hewn stone is not specifically stated for the large altar, the
tables on which the animals for sacrifice were to be slaughtered are specifically described
as made of hewn stone (Ezek 40:42). Yet it is not this kind of altar that was subse-
quently built in Jerusalem but an altar of the kind described in Exod 20:24–26 and
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referred to in Ezra 3:2–6. Here it specifically states that the altar that was built by
Zerubbabel for “whole burnt offerings” was constructed according to the Law of Moses,
which must refer to our text. Those who regard the altar law in Exod 20:24–26 as re-
flecting a primitive form of sacrificial cult in early Israelite times completely overlook
the significance of this reference to altar construction in early Persian times.63 Further-
more, in the Maccabean period, such altars were still being constructed for the Temple
in Jerusalem according to the requirements in the law of the altar (1 Macc 4:44–47).64

It would appear that the author of the Ezekiel Temple vision does not yet know of this
altar law of Moses. Indeed, the altar law could be understood as an alternative to this
elaborate and unrealistic restoration of the sacred place.

The close relationship of the altar law in Exod 20:24–26 and the requirements of
the altar construction in Deut 27 and Josh 8 does not entirely account for its placement
at this particular point in the Covenant Code or for its change into a general guiding
principle from instructions for a specific altar for a specific purpose. Scholars have noted
its curious position at the beginning of the code when it would seem to be more appro-
priately grouped with the other cultic laws at the end of the code and speculate that it
originally belonged to such a separate collection of cultic laws. Its present position is
therefore regarded by many as the result of a redactional transposition to create a pro-
logue for the code and to incorporate the !yfpm into it.65 Yet this explanation is not very
convincing. The introduction to the !yfpm in Exod 21:1 closely follows 20:22–23 and
parallels verse 22a, with a direct divine speech to Moses and with the people referred to
in the third person plural. The reason the altar law begins the code is that the law of the
one altar begins the Deuteronomic Code in Deut 12. This parallel has not gone unno-
ticed, but the common assumption that the Covenant Code is the older code has led to
the view that Deuteronomy has been influenced by, or is a conscious revision of, the
Covenant Code. In a recent study, B. Levinson makes a great deal out of the similari-
ties that he sees between the altar law of Exod 20:24–26 and the centralization of the
single altar in Deut 12:13–19.66 He begins with the assumption that the altar law in the
Covenant Code is older, and he endeavors to explain how the Deuteronomic law is a
legal innovation. The similarities are very slight, having to do primarily with the act of
sacrificing and the types of sacrifices, which is hardly remarkable. Levinson does not ex-
plain why Deuteronomy says nothing about the construction of the altar, nor does he
account for the close similarity with Deut 27:5–7. The reason the altar law comes first in
Deuteronomy has nothing to do with its position in the Covenant Code, because the
Deuteronomic Code does not otherwise follow the order of laws in the Covenant Code.
The law comes first because it deals with the basic theme of Deuteronomy: the centraliza-
tion of worship that is foundational to many of the laws that follow.

The major emphasis in Levinson’s comparison lies in the contrast between the phrase
“in every place” in Exod 20:24b and “the place” in Deut 12:14. But the contrast works
only if the term “place” (!wqm) actually refers to altars in both texts. What the term implies
is a place of worship, and this means for Deuteronomy the place where one offers sac-
rifices, which may be understood as a single altar, but the term “altar” is never used. In
Exod 20:24b the place is not specifically the place of sacrifice but wherever the Israelites
invoke the name of the deity. That is not restricted to a single place, and it is not nec-
essarily tied to the altar of sacrifice. Far from Deuteronomy being a revision of the
Covenant Code, it is the law in Exod 20:24–26 that is a revision of Deuteronomy.
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From all this it seems reasonable to conclude that the Exodus law of the altar has
been modeled after the late texts in Deut 27 and Josh 8 which make their injunction
about constructing a specific altar into a generalization. At the same time, it has intro-
duced a significant revision of the Deuteronomic law about a single place of worship,
and all these changes reflect a quite different perspective that can no longer be called
Deuteronomistic. The issue in the exilic period is no longer one of centralization of
worship but one of religious survival, and a very different understanding of this law is
possible. It allows for the simple construction of an altar in Jerusalem after the Temple’s
destruction and the continuation of the cult there or perhaps a temporary rudimentary
altar in the diaspora. It does not restrict worship to that place but allows for the possi-
bility of invoking the deity and receiving a divine blessing everywhere, especially in the
diaspora. This possibility is also suggested by the prayer of Solomon in 1 Kings 8:27–
53, especially in verses 46–53, which envisages those in exile praying to the deity and
receiving his mercy without the benefit of altar or sacrifice. Even though it retains the
Dtr language about the specially chosen place, it is an obvious modification to allow for
a new reality. The law in Exod 20:24–26, especially verse 24b, may be seen as going
beyond this specific act of repentance in a foreign land to invoking the deity in worship
in a more general way and receiving his blessing.67

In conclusion, a close comparison between the opening laws of the Covenant Code
in Exod 20:22–26 and their parallels in Deuteronomy, the Holiness Code, and else-
where in the Old Testament reveals that both laws in this unit belong to the same post-
Dtr horizon.68 In spite of the grammatical shift from second-person plural to second-
person singular, there are no other grounds for seeing any break or tension between the
law on idolatry in verse 23 and the altar law in verses 24–26. We have also seen that in
both laws a close connection is made with the larger narrative context through the use
of the divine voice and the various aspects of the subject matter. Furthermore, the jux-
taposition of these laws at the beginning of the Covenant Code is perhaps significant.
The law on idolatry can be understood as representing the Decalogue, especially in
imitation of the discussion of this theme in Deut 4. The law of the altar that follows
corresponds, likewise, to the initial law of centralization in the Deuteronomic Code. As
we examine the following laws, we will see that the author of the Covenant Code uses
the method of imitation of the other law codes as the primary means of compositional
creativity.

The Epilogue: Exodus 23:20–33

Problems and Issues

The epilogue is a very much debated unit within the Covenant Code, and it is not my
intention to engage in an extensive review of this discussion.69 I will focus primarily
upon the more recent discussion in order to clarify the major problems and issues that
arise from this unit. The older view of the Documentary Hypothesis as reflected in
Wellhausen and subsequent literary critics is that 23:20–22 and 25b–31a make up the
older source attributed to E and that verses 23–25aa and 31b–33 are an addition attrib-
uted to the redactor of JE or to a Deuteronomist. Various indications such as repetition
of motifs or awkward transitions were used to argue for these divisions. This position,
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however, was not regarded as entirely satisfactory. Noth’s view of the matter is simply to
state: “The addition 23.20–33, which is hardly all one piece, but appears gradually to
have grown to the form in which it has been transmitted, bears a generally Deuterono-
mistic stamp in style and content.”70 He makes no attempt to unravel the stages of growth
of this unit or its relationship with Deut 7. A similar position is adopted by J. P. Hyatt:
“This whole section is from the Deuteronomic redactor. He has built upon E tradition,
but we cannot now disentangle his work from E.”71

Under the influence of discussion about covenantal forms and formulae in early
Israelite society in the early 1960s, N. Lohfink proposed a different relationship be-
tween Exod 23:20–33; 34:11–16; and Deut 7.72 In spite of the many close similarities
that he tabulates, he finds a direct literary relationship unlikely and offers a solution
based upon the method of tradition history. He argues for a common Gilgal-covenant
tradition stemming from the earliest period of Israel’s history and transmitted by means
of an oral “preliterary” process. This accounts for both the similarities and the differ-
ences that developed over time. It also allows Lohfink to dissect the composition of
Deut 7 into those parts that he deems more appropriate to the early covenant tradition
as he understands it, based on the assumption that the Exodus texts are the earlier forms
of that tradition. With the rise of strong criticisms against such notions of any primitive
covenant theology before Deuteronomy by Perlitt and others,73 the foundations of such
a traditio-historical approach have been seriously undermined.

Childs attempts a quite similar solution.74 He raises a number of objections to the
older literary-critical solutions. First, key words and phrases repeat themselves through-
out the whole and overlap any simple division within the unit. Second, the whole is in
the style of Deuteronomic parenesis, not just the interpolations. These facts point to a
compositional unity of the epilogue. Yet it does not make any reference back to the
preceding laws, unlike the epilogues of the Holiness Code and the Deuteronomic Code,
so its connection with the Covenant Code is rather loose. However, Childs does not
invoke a Dtr redactor because there is some rather distinctive terminology, such as the
“messenger” motif, that does not occur in Deuteronomy, and for Childs this points to
an older level in the tradition. Childs’s solution is to say: “The passage was a sermon
which once served a homiletical purpose in Deuteronomistic circles in connection with
the occupation of the promised land. . . . The section is not really related to the whole
Book of the Covenant—it is not a parenesis on obeying the law—but is a homily on the
proper use of the land.”75 It is thus a composition developed on the oral level of the
tradition that was common to Deut 7, but the differences suggest that the relationship
with Deut 7 was not literary. Why this is so is not clear. Nevertheless, this solution
seems to suggest that the epilogue is a unity in spite of all the difficulties in the text. It
was originally independent and became attached to the last section of the code because
of its association with the preceding laws on the land in 23:10–19. By contrast, Childs
is quite willing to attribute the parallel Deuteronomistic homily in Exod 34:11–16 to a
Dtr redactor.76

A position that is heavily dependent upon Lohfink and worked out with elaborate
detail is that of J. Halbe, who also emphasizes a primitive covenantal tradition. His tra-
ditio-historical method has led him to see a close association between the homiletic unit
in Exod 34:11–16 and the epilogue in Exod 23:20–33.77 Indeed, he argues that the
epilogue was originally a prologue. He also considers that there are multiple levels of
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composition in the epilogue. The basic level is that of 23:23–24, 31b–33, representing
the old “privilege law” level, which was given a new framework in verses 20–22 and
25–27, with a secondary expansion in verses 28–31a. These different levels are based
primarily on how he sees their fit within social-historical developments, the latest asso-
ciated with the Davidic-Solomonic empire. This leads to radically different conclusions
from that of the older Documentary Hypothesis as to what is primary and what is sec-
ondary, in which comparison with Deuteronomy plays a very small role.

In this same methodological tradition is F. Crüsemann, who modifies Halbe’s ap-
proach and gives to it a different social-historical context.78 Crüsemann, following
Osumi,79 selects parts of 23:20–24 and 32–33 to reconstruct his original and considers
verses 25–31 to be secondary, thus reducing Halbe’s three stages to two. He associates
the epilogue with a historical context quite different from Halbe’s by relating the Cov-
enant Code to social and religious developments in Jerusalem during the monarchy up
to the late eighth century B.C.E. His major point, therefore, is to identify the reference to
!wqm, “place,” in Exod 23:20 as referring to Jerusalem and its sanctuary, thereby separat-
ing the epilogue from the basic narrative of the land settlement tradition. This interpre-
tation of the epilogue dissociates the list of nations in verse 23 from the conquest theme,
which is entirely different from their use in Deuteronomy. Crüsemann‘s analysis seems
very forced and has been severely criticized.

Blum has taken issue with both Halbe and Crüsemann on their early dating of this
text and its division into different strata.80 Blum begins his own reconstruction by tak-
ing the whole of the non-P basic text of Exod 19–24 and 32–34 as a unity, with chapter
34 as a fitting conclusion.81 The basic structure of the account makes this quite clear.
However, there are some major additions within this corpus. He takes 34:11–27 as an
“einschub”82 and argues for a break between verses 10 and 28.83 This means that the
divine speech in verse 10, “I am now making a covenant,” is directly linked with the
concluding statement in verse 28, “He wrote upon the tables (of stone) the words of
the covenant, the ten words.” The covenant referred to is therefore the Decalogue. Blum
takes the insertion, 34:11–26, as an epitome of the earlier law in Exod 20:22–23:33,
and the reference in verse 27 to the covenant is to be taken as a reference to the “Book
of the Covenant” in chapter 24. Within this larger compositional framework, he links
Exod 34:11–16 and Exod 23:20–33 closely together and proposes for them a late redac-
tion, later than his KD and DtrG but not later than Josh 24, which he regards as an
even later “Hexateuchal” redaction.84

In keeping with this redating and reassessment of the composition of Exod 23:20–
33 and 34:11–16, Blum reconstructs a very different social-historical setting for these
texts. He looks to the early postexilic period and the resettling in the land. He sees a
development in the concept of the nations that were destroyed by Joshua, to a focus on
those nations that remained in the nonconquered part of the land, and finally to those
that remained within the land itself. This is not just ancient tradition but has reference
to the present reality of the author.85 Consequently, he then fits these texts about the
“peoples that remain” into the concerns of the returnees of the early postexilic period,
in which “the people of the land” represent those “peoples” who still occupy parts of
the territory to be claimed by the promise.86

The problem, as I see it, with Blum’s position on Exod 34:11–27 is that it seems to
contradict his claim that Exod 19–24 and 32–34 are a unit.87 If 34:11–27 is an epitome
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of the Covenant Code with a close connection to the epilogue in 23:20–33 and the
covenant ratification in chapter 24, which is in turn connected with 19:3–9 and 20:18–
22, then their removal as additions leaves the whole construction in shambles. Retain-
ing 34:28 as it is, with its connection to the Decalogue in Exod 20:1–17, which Blum
admits has a poor fit in its context, makes the reconstruction very hard to understand.
My own proposal, which is not discussed by Blum, is to see the reference to the “ten
words” at the end of 34:28 as a late attempt to interpret the “words of the covenant” as
the Decalogue. The “words of the covenant” in verse 28 originally meant the covenant
in verse 27 and the content of verses 11–26. The connection between verse 10 and
verse 27 is obvious. The later interpretation of the “words of the covenant” as the Ten
Commandments is by the same hand that inserted the Ten Commandments into the
text in 20:1–17.88 The whole of non-P is indeed a unity, and there is no need for all the
redactors that Blum proposes.

A different interpretation of the Deuteronomic character of Tetrateuchal passages is to
be seen in the work of C. Brekelmans and N. Lohfink, as evidenced by their use of the
term “proto-Deuteronomic.”89 They adopt the view that the so-called Deuteronomic/istic
passages in the Tetrateuch do not reflect dependence upon Deuteronomy but represent
earlier stages in the development of the form of language and thought that came to flower
in Deuteronomy, hence the term “proto-Deuteronomic.” This proto-Deuteronomic lan-
guage is embedded in, and consistent with, what they regard as pre-Deuteronomic litera-
ture (i.e., the early Pentateuchal sources), and thus, for them, presents a “controlling frame-
work” by which to decide the direction of dependence between similar texts in the Tetrateuch
and Deuteronomy. My own critique of this proposed proto-D corpus in the Tetrateuch is
based primarily upon the fact that given the new reality in Pentateuchal studies over the
last two and a half decades, there is no longer any agreement about the dating of the
controlling framework within the Pentateuch, namely, the dating of the J and E sources to
a pre-D period. Consequently, one would have to resort to a much broader controlling
framework within the Old Testament and try to discern how the themes, ideas, and motifs
developed and were used in the periods of time covered by these texts.90

This matter of the need for a controlling framework was taken up again by M.
Vervenne, a student of Brekelmans.91 Vervenne recognizes the new reality in Pentateuchal
studies since the time that Brekelmans first presented his views, and he calls for a
methodological clarification. He also affirms the need for a controlling framework of
those texts that have Deuteronomic features to be able to judge whether or not they are
proto-D or post-Dtr by their proximity in style and content with those texts that are
broadly recognized as pre-D or post-Dtr respectively.92

This same methodological perspective has been brought to the study of Exod 23:20–
33 in the doctoral thesis of H. Ausloos (directed by Vervenne) and the articles that have
come out of it.93 Ausloos wants to introduce more stringent linguistic and literary crite-
ria in assessing the relationship between terminology in the Tetrateuch, and specifically
in Exod 23:20–33, and the broadly recognized corpus of Deuteronomistic literature. It
is not enough merely to have identical terminology present in the texts under compari-
son, but one must also consider the way that these terms and their context reflect cer-
tain theological or ideological perspectives. Ausloos also attempts to develop my notion
of a controlling framework, by which he means the grouping together of those texts that
reflect the same perspective and understanding of a particular term or concept. With
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Vervenne and myself, Ausloos acknowledges the need to include within this control-
ling framework texts outside the Pentateuch because of the current difficulty in gaining
agreement on the dating of Pentateuchal sources or strata. In practice, however, he seems
to exclude them. His particular illustrative example is the ^alm, “messenger,” in Exo-
dus–Numbers and Judg 2:1–5.94 Other texts that may refer to the ^alm in similar ways
but are not concerned with the exodus-conquest theme are thereby excluded.

There are some observations that should be made about Ausloos’s approach. First,
the examination of terminology in Exodus–Numbers to distinguish it from the use of
the same terms and words in Deuteronomistic literature is commendable, but the terms
he uses as examples are often examined in rather narrow limits and in isolation from
the larger contexts, with the result that they do not relate to the larger literary whole.
This seems to contradict his methodological principles. Whether such terms under
examination are proto-D or post-Dtr remains entirely inconclusive. We seem to be no
further ahead. Second, I would take issue with his application of a controlling frame-
work. What I mean by controlling framework is to understand not only what a term or
concept means within its own corpus of texts but also how it relates to earlier and later
understandings of the same concept insofar as this diachronic framework can be agreed
upon. There will always be some disagreement about this framework—what is preexilic,
exilic, postexilic, early or late—and that will affect the acceptability of the arguments put
forward. Thus, to take Ausloos’s example of the ^alm concept, it is perfectly acceptable,
in my view, to include texts outside the Pentateuch if in such texts as Mal 3:1–3 the
concept of the hwhy ^alm bears some striking similarity to that in Exod 23:20–23. Mal
3:1–3 may be later and dependent upon Exod 23:20–23, but it at least shows that such
an understanding of the concept of ^alm was very much alive at a late period and not
merely an archaic survival in ancient texts.

Finally, one needs to look at the whole range of texts within a common corpus that
deal with a concept like the ^alm and their interrelationship with other texts so that the
full picture of the concept can be understood. Ausloos’s brief treatment of the concept
does not do justice to either the other texts within the group he identifies or the closely
related texts having to do with the guidance and protective function of the ^alm. This
will be discussed below and it will be argued that Judg 2:1–5, in spite of its similarity to
Exod 23:20–23, does not belong to this corpus.

There is yet another recent trend to treat a number of so-called Deuteronomistic texts
as the product of a final late redaction of the whole corpus of “PrimaryHistory” (Gen-
esis to 2 Kings). This is the position of Houtman, who opposes my own view of a post-
Dtr Yahwist and merely assigns all those texts with Dtr characteristics, including Exod
23:20–33 and 34:11–16, to his late Primary-History redactor.95 This does not do justice
to the controlling framework in which these texts stand. The invention of endless final
redactors is not a literary solution to the problems of this text.

Comparative Analysis

The approach in this analysis will be to look at a number of key terms and motifs that
have dominated the discussion within a set of controlling frameworks. The first is their
use within the J corpus of Exodus–Numbers, as well as their use in the rest of the J corpus
in Genesis. Then a comparison will be made with Deuteronomy, especially Deut 7, to
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determine the Deuteronomistic character of Exod 23:20–33. Finally, a comparison with
a wider controlling framework in the Hebrew Bible will be made, where appropriate, to
understand the place of the themes and ideas embodied in the epilogue within the broader
development of biblical thought. This method is not devised merely to explain the spe-
cial problems and challenges of this particular text but is appropriate for the whole corpus
of the Covenant Code under consideration here.

The “Messenger” The activity of the messenger (^alm) is described in verses 20–23, as
follows:

20I am about to send (my) messenger before you to protect you on the route and to bring
you to the place that I have arranged for you. 21Be careful on his account to obey him and
not go against him, for my “name” is within him. 22If you will obey him completely and
do all that I say, then I will be an enemy of your enemies and a foe of your foes. 23When
my messenger goes at your head and brings you into an encounter with the Amorites, the
Hittites, the Perizzites, the Canaanites, the Hivites, and the Jebusites, then I will obliter-
ate them.

The first level of reference for the figure of the “messenger” consists of the texts in Exod
3:2, 14:19, 32:34, 33:2, and Num 20:16, all of which I would ascribe to J and which
have a number of points in common with the text above. There are two dominant roles
that are assigned to the divine messenger. The first of these is that of a vanguard for the
people, both to protect and to lead them. This role comes to the fore most clearly in
Exod 14:19, where the ^alm is identified with the pillar of cloud and the pillar of fire,
both to protect them from the enemy and as a means of divine guidance from the time
of their departure from Egypt throughout their desert journey (13:21–22). The ^alm is
identified, therefore, with the deity himself, who is said to be the one to go before them
in the pillar of cloud and fire (13:21). Furthermore, it is stated in 14:24 that “Yahweh
in the pillar of fire and the pillar of cloud looked down upon the camp of the Egyptians
and threw the camp of the Egyptians into a panic.” This same motif of a divine panic
that ultimately defeats the enemy is found in 23:27, here attributed directly to the deity
in a text parallel to that of verse 23. This close association of the ^alm with the pillar of
fire and cloud as the guiding divine presence solves another problem in the broader
context. We are told that after the golden calf episode, the promise of the ^alm’s pres-
ence and guidance is again assured by the god in Exod 32:34 and 33:1–2, and at the
end of the journey in Num 20:16 we hear again of the ^alm who was sent by the deity
and who “brought us forth out of Egypt,” which must mean the guidance and protec-
tion of the ^alm in the pillar of fire and cloud and the divine panic as portrayed in J’s
account in Exod 13–14. Yet in the context, the ̂ alm has also brought them through the
wilderness to Kadesh. However, through the whole of the wilderness journey, there is
no mention of the guiding ̂ alm. Nevertheless, we are told in Num 10:33–34 that when
the people of Israel set forth from Sinai: “They set out from the mountain of Yahweh
three day’s journey; and the ark of the covenant of Yahweh went before them three
day’s journey to reconnoiter a resting place for them. And the cloud was over them by
day, whenever they set out from camp.” The protection of the cloud and the vanguard
of the pillar of cloud and fire are again mentioned in Moses’ intercession in Num 14:14.
This idea of the divine guidance in the form of the pillar of fire and cloud is also men-
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tioned in Deut 1:33: “[God] who went before you on the route to reconnoiter for you
a resting place in the fire by night to show you the way you were to go and in the cloud
by day.”96 All of this relates very closely to Exod 23:20, where the ^alm is to be their
protection and vanguard from Sinai to the Promised Land.

The texts all fall together as part of the same broad conception of divine protection
and guidance in which the divine agent, the ̂ alm, is represented as the pillar of fire and
cloud from Egypt to the Promised Land. As T. W. Mann has shown, the theme of
divine guidance in the pillar of fire and cloud reflects a “vanguard motif” that is promi-
nent in Assyrian royal inscriptions that recount military campaigns and symbolize, in
the form of standards, the divine presence with the army.97 There are a number of ideas
that are associated with this vanguard motif. They have to do with the symbols of di-
vine presence during the course of a campaign, and it is by means of these that the
splendor of the god and his holy terror are revealed to the enemy and throw them into
a panic. All these are present in the biblical vanguard motif as well. This would seem
to confirm the fact that the ^alm motif and the pillar of cloud and fire belong closely
together. Yet apart from the one text in Deut 1:33, there is no use of the vanguard motif
in Deuteronomy. There is only the simple statement about Yahweh leading them through
the wilderness for forty years (Deut 8:2, 15). The vanguard theme does occur in DtrH
in the Book of Joshua, but only in the form of the ark as vanguard in the story of the
Jordan crossing (Josh 3–4) and in the battle of Jericho (Josh 6). Obviously, the ark could
not serve as a vanguard motif in the escape from Egypt, but after Sinai it is curiously
combined with the pillar of cloud and fire motif in Num 10:33–36.

In a closely related study on the “pillar of cloud,” Mann points out that @n[, “cloud,”
may also have the meaning of “messenger” in Ugaritic.98 After reviewing the evidence
from Ugaritic mythical texts, Mann states: “It is not difficult, then, to understand how
the ‘nn (“messenger”) of the Canaanite storm deities could come to mean “cloud” when
associated with Yahweh. Indeed, we should translate the Ugaritic passages . . . as “clouds”
or perhaps “cloud-messengers.”99 Mann further points to Ps 104:3–4, which speaks of
clouds, winds, and fire as the agents, messengers, and ministers of the divine warrior,
and goes on to state: “In short, we may conclude from the OT and the Ugaritic evi-
dence that the provenance of the @n[ must be found in the Canaanite mythology sur-
rounding the storm deity, his messengers, and weapons of divine warfare.”100 I think
there can be little doubt that in the whole of J’s account of the Moses tradition, from
the call narrative (Exod 3), the exodus from Egypt, and the rescue at the sea (Exod 13–
14) to the Sinai theophany (Exod 19–24) and the journey in the wilderness, the “mes-
senger” and the pillar of cloud and fire refer to the same entity, and the remarks about
the messenger in the code’s epilogue are entirely consistent with this presentation.

Turning again to the text quoted above, the object of the divine guidance and deliv-
erance is said to be “the place that I have arranged for you” (v. 20). This has led to
much discussion about what is meant by “the place.” The present context would seem
to be the Promised Land as represented by the list of the aboriginal nations in verse 23
and the subsequent description of the conquest, but this is disputed by Crüsemann.
Although the exact phrase used in Exod 23:20 occurs only in Chronicles in connection
with David’s preparation of the Temple and its furnishings, the idea of the divine choice
of a “place” (i.e., Jerusalem), the site of the one altar, is a prominent theme of Deuter-
onomy. Crüsemann uses this evidence to argue for this meaning of “place” in Exod
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23:20 and to reconstruct the original unit without reference to the conquest. This pro-
posal has been strongly criticized by Blum and Ausloos as a very forced interpretation
of the text.101 Yet they fail to cite the most appropriate parallel to explain this text. Ezek
20:6 makes reference to the Promised Land theme: “On that day I swore to them [the
offspring of the house of Jacob] that I would bring them out of the land of Egypt into
a land that I had reconnoitered for them, a land flowing with milk and honey, the most
glorious of all lands.” After recalling Israel’s election in Egypt as Yahweh’s own people
(v. 5), the prophet speaks further about the deity’s advanced scouting and selection (rwt)
of a most suitable land in which they were to settle after the exodus from Egypt. This
theme builds upon the Deuteronomic idea of Yahweh’s election of Israel and his oath
to the forefathers in Egypt to give them “a land flowing with milk and honey,” but it
extends this into a description of the deity’s advanced preparation by his selection of the
land. It is precisely this notion of prior selection of the land that is reflected in the
phrase “the place that I have arranged for you” (Exod 23:20). This is further confirmed
by the fact that the vanguard motif also includes the idea of the ark/cloud going before
the people on their wilderness journey to seek and find (rwt) suitable camping sites for
them (Num 10:33–34; Deut 1:33). The progression in the development of this theme
of election of a special land from DtrH to Ezekiel to the Covenant Code (J) is obvious.

The second feature that is associated with the messenger is his role as medium of the
divine will (Exod 23:21–22). This theme of the messenger (^alm) as speaker on behalf
of the deity is the notion that is more familiar to us from passages in Genesis, formerly
associated with the E source (Gen 21:17; 22:11, 15). It is this figure of the hwhy ^alm
who appears to Moses in Exod 3:2 “in a flame of fire out of the middle of the bush.”
The words of this messenger are completely identified with those of Yahweh so that no
further reference is made to the messenger or the manner of his appearance. This close
association of the messenger with the “flame of fire” suggests a strong connection with
the pillar of fire theophany of the vanguard motif. Yet how are we to account for the
continuous and future communication of this messenger from Sinai to the Promised
Land? There is nothing explicitly stated anywhere in the subsequent account about the
messenger appearing and speaking to the people.

There is a text that deals specifically with the continuous communication of the deity
with Moses during their wilderness sojourn. This is in Exod 33:7–11, which recounts
the setting up of the tent of meeting outside the camp where the deity communicated
with Moses by means of the pillar of cloud. This is the same pillar of cloud that func-
tions as the people’s divine vanguard, which is so clearly identified with the messenger.
While the identity of the pillar of cloud with the ^alm is not made explicit in this case
(Exod 33:7–11), such an identity may be assumed to lie behind Exod 23:21–22. This
function of the “cloud” combined with the “glory” becomes a regular feature of P’s
understanding of the continuous communication of the deity with his people (Exod
16:10; 24:16–17; 40:34–35; Lev 9:6, 23; Num 14:19; 16:19; 17:7; 20:6), although P
never identifies the cloud with the ^alm. The situation in Deuteronomy is quite differ-
ent. While Deuteronomy refers to the continuous communication of the deity with Moses
after Horeb, which the people are to heed if they are to prosper in the land to which
they are going (Deut 5:30–33), nothing is ever said in Deuteronomy about how this
communication takes place after Horeb. The unit in Exod 33:7–11 addresses this prob-
lem of the medium of divine revelation.102
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A further comment must be made about the demand of obedience “for my name is
in him.” This is usually taken to mean the identity of the messenger with the deity.
Houtman renders the phrase “he is my representative.” Yet prophets such as Moses are
also the deity’s representative, so something more is suggested by this phrase. The re-
mark seems to be related to the theme of the divine presence with the people that is
discussed at length in Exod 33.103 The representation of the divine presence by means
of the name instead of an image is a major theme of the Dtr tradition. The deity’s pres-
ence is to be found in “the place that Yahweh your God will choose, to make his name
dwell there” (Deut 12:11) or “to set his name there” (v. 21). The Temple in DrtH is the
place for the name of Yahweh but also the place for the ark of the covenant (1 Kings
8:20–21; cf. 2 Sam 7), suggesting the closest association between the ark of the cov-
enant and the name. The Temple replaced the tent as a more permanent place for the
ark, but the tent in J is the tent of meeting and the place where Moses and the people
encounter the deity in the cloud. The “name” has now shifted to the messenger in the
cloud. This concept is developed one stage further by P when the divine presence in
the tabernacle (Exod 40:34–38) and in the Temple (1 Kings 8:11–12) is represented by
the cloud that is now identified not by the “name” (!v) but by the “glory” (dwbk). Yet P
makes clear that he still has in mind J’s pillar of cloud at the tent of meeting and the
vanguard motif of divine presence and guidance (Exod 40:36–38). The progression from
the name theology of Deuteronomy to the messenger theology of J and finally to the
dwbk theology of P seems clear.

This brings us to consider Judg 2:1–5, a text that also speaks about a messenger
(^alm) and that many scholars associate closely with the text in Exod 23:20–23. There
is a clear overlap of vocabulary, not only in the mention of the ^alm but also in the
theme of expelling (vrg) the inhabitants and the notion that the gods of the inhabitants
would become a “snare” (^alm) to the people. It is therefore likely that there is a direct
literary relationship between the two texts. However, there is good reason to dispute
that they are by the same author. In contrast to the full complement of previous J texts,
the messenger here has no association with the vanguard theme, the pillar of cloud and
fire. Instead, it is treated in the same way as a prophet or man of God who reprimands
the people for their wrongdoing and predicts divine judgment. This piece belongs closely
with Judg 1 and the P texts of Joshua. The figure is modeled on Exod 23:20–23, but it
is a mistake to interpret the latter by reference to Judg 2:1–5. It clearly has no connec-
tion any longer with the cloud and fire theophany or with the vanguard motif.

I have suggested that all of the messenger texts in Exodus to Numbers belong to the J
corpus and complement one another in understanding this concept. We may add to these
some J texts in Genesis as well. Gen 24:7, 40, and 48 speak of the divine guidance of the
servant of Abraham in the procurement of a bride for Isaac even though the “angel” was
not actually visible throughout the journey. In Gen 21:17–19 the “angel” rescues Ishmael,
the son of Abraham, and in 22:11–12 the “angel” rescues Isaac. In the latter case (22:15–
18; cf. 21:18), obedience to the angel leads to divine blessing. It is true that one can see
behind some stories of angelic appearances older traditions about theophanies of divine
beings. But these have been taken up and modified in a quite new conception of the ̂ alm
as the means of symbolizing the divine presence among his people.

It is in this connection that one must also consider such late texts as Mal 3:1–3 and
Isa 63:9. Even though they may be later than the J texts of Exodus through Numbers,
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they may still contribute to the “controlling framework” of our discussion of the “mes-
senger.”104 Mal 3:1 seems clearly to pick up the theme of the messenger as the van-
guard of fire from the use in J and applies it to the coming of Yahweh to his Temple.
The aspect of the messenger as the executor of judgment, which is also reflected in Exod
23:21, is stressed here. He is likewise called “the messenger of the covenant” (Mal 3:1),
which may refer both to the close association of the messenger with the Book of the
Covenant, the bearer of the blessings in the epilogue, and to the connection with the
ark of the covenant in the vanguard theme. This is a reading of the J tradition of
the ^alm theme prior to the P additions. Isa 63:9 likewise speaks of “the messenger
of his presence” in a manner similar to that of Exod 33:1–3 and stresses his activity of
saving, protecting, and caring for his people, as in Exod 14:19–20, 24–25, and 23:20–
33, as well as the people’s rebellion and its consequences. These texts stand in close
proximity to the J texts and belong to the same general horizon of theological thought,
whereas they do not reflect any development of such a motif in DtrH.

Comparison with Deuteronomy 7 There has been much discussion and debate about
the obvious parallels between Exod 23:20–33 and Deut 7. Some argue that the similar-
ity merely demonstrates that Exod 23:20–33 is a proto-Deuteronomic addition to the
Covenant Code, while others support the view that the parallels represent a Deuter-
onomistic redaction of the whole or part of the epilogue. A third possibility is that it
represents neither of these two choices but is part of a post-Dtr composition that makes
use of Deut 7, along with other texts, to create a new work. This is the direction in
which the previous discussion about the messenger has pointed, and we will pursue
this possibility here. What is important is not only the similarities that point to literary
dependence but also the differences and their diachronic significance.

To facilitate our discussion, I will set out the rest of the text of the epilogue verses 23–
33, including a repetition of verse 23, which forms a transition between the two units:

23When my messenger goes at your head and brings you into an encounter with the
Amorites, the Hittites, the Perizzites, the Canaanites, the Hivites, and the Jebusites, then
I will obliterate them. 24You are not to bow down to their gods, nor serve them, nor
perform their rites. Instead, you must completely overthrow them and smash their sacred
pillars. 25You are to serve Yahweh your God and thus I will bless your food and drink
and will remove disease from among you. 26There will be no miscarriage or barrenness
in your land. I will assure you a complete life span. 27My terrifying presence I will send
before you and I will throw into a panic every people against whom you come and so rout
all your enemies before you. 28I will send a nest of wasps before you and they will drive
out the Hivites, the Canaanites, and the Hittites from before you. 29I will not drive them
out from before you in a single year, lest the land should become waste and wild animals
overrun it. 30I will only gradually expel them as you expand and inherit the land. 31I will
set your boundary from the Red Sea to the Sea of the Philistines [the Mediterranean] and
from the desert to the Euphrates when I give the inhabitants into your hands and expel
them from before you. 32Do not make a covenant with them or their gods. 33They are not
to dwell in your land lest they lead you to sin against me, for should you serve their gods,
it will certainly spring a trap over you.

First, let us consider the list of six nations in Exod 23:23 and the shorter version of
three in verse 28. These lists correspond to the list of seven in Deut 7:1, which adds the
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Girgashites and also has a different order. There can be no question about the unhistorical
character of these lists.105 The series of names is an ideological construct. The terms
“Amorites” and “Hittites” as applied to the region of Palestine depend entirely upon
their occurrence in the late Neo-Assyrian royal inscriptions, in which these archaic terms
are applied to all the inhabitants of the region of Syria-Palestine. That in itself limits the
horizon in which these terms are introduced into Hebrew literature from the time of
Sargon to the end of the reign of Assurbanipal, late eighth to seventh century B.C.E.
Given the other evidence of Assyrian influence on Deuteronomy and on the DrtH, I
see no reason to doubt that the list of aboriginal nations is not also a product of this
Deuteronomistic literature.

This is further confirmed by the description of the dimensions of the Promised Land
in verse 31. The parallel to this does not lie in Deut 7 but occurs elsewhere in the Dtr
tradition: Deut 1:7, 11:24, and Josh 1:4. The dimensions are not those of the Davidic
empire as many have proposed but are the dimensions of the Hatti-land in the Assyrian
inscriptions, which includes everything west of the upper Euphrates, through the Syr-
ian desert and the Eastern Mountains to the Mediterranean Sea, and south to the bor-
ders of Egypt. The reference in Josh 1:4 to this whole region as “all the land of the
Hittites” corresponds to the “the wide land of Ammuru [the Amorites] and the Hittite-
land in its entirety” in the Assyrian royal inscriptions and confirms this source as
the inspiration for these geographic limits.106 The region from the upper Euphrates to
the border of Egypt is still known as the Hittite-land (Hattu) in the Neo-Babylonian
Chronicles.107

There is considerable difference among the biblical sources as to what is to happen
to these indigenous peoples. A number of terms are used to describe their fate, and the
meanings of these terms are sometimes disputed. Deut 7:2 uses the term !rj, “to de-
vote to destruction,” in keeping with its principles of holy war in Deut 20:17 and re-
flected in the stories of Jericho and Ai in Josh 6–8. This verb and its corresponding
noun !r,j, are used predominantly in Deuteronomy and DtrH108 with the clear mean-
ing of total destruction: “you shall show no pity.” This is an obligation imposed upon
the Israelites to be carried out by them. The same notion is expressed in an inclusio, or
summation, in 7:16a: “You shall destroy completely (lka) all the peoples that Yahweh
your God gives to you; your eye shall not pity.” In 7:17–24, the theme of the nations’
destruction is taken up again, but now primarily as the activity of the deity. Various
terms of destruction, such as dmv and dba, are used with either the deity or the Israel-
ites aided by the deity (see also Deut 8:20; 9:3; 31:3–4) as agent. Common also in the
D tradition is trk, “to cut off,” used of the deity (Deut 12:29).

None of these terms are used in Exod 23:20–33. The term that describes the activity
of the deity toward the nations is dhk, “to efface” (v. 23), when the deity says, “I will
obliterate them.” The term in this sense is rather rare and is also used of the oblitera-
tion of the “house of Jeroboam” (1 Kings 13:34). How this obliteration of the nations
will be accomplished is not made clear until the later part of the unit in verses 28–30.
The emphasis in verses 28–30 is on the theme of expelling (vrg) the nations, a term
that is not found in Deuteronomy and has given rise to much discussion about its
diachronic relationship to the idea of extermination in the D tradition.109 The two ideas
of expelling and exterminating without pity do not seem to be compatible. Because the
Covenant Code is assumed to be earlier than Deuteronomy, the development is seen to
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be in the direction of greater severity.110 As with the term ^alm above, we must examine
the full controlling framework of this term and its usage. In Exod 34:11 the deity expels
(vrg) the six indigenous nations, and in 33:2 it is the ^alm, as vanguard of the people,
who is the means by which the deity expels (vrg) the six nations. The same theme oc-
curs in Josh 24:12, applied to the Amorite kings Sihon and Og, and to the Amorites in
general in verse 18. These texts are so close in perspective that they all belong to the
same source, J. The theme appears in one late Dtr text, Judg 6:9, but is not otherwise
characteristic of this source.111

When we turn to its use elsewhere in J, we find it in the stories of Adam and Eve
(Gen 3:24) where the deity expels the pair from the Garden in lieu of the death penalty
out of pity (?). In the story of Cain and Abel, Cain is expelled from the arable land
(Gen 4:14), and in the Abraham story, Hagar is expelled from Abraham’s household
(Gen 21:10). The last instance is especially important because it deals with the motif of
land inheritance; the Ishmaelites are not to share in the Promised Land with the off-
spring of Isaac, a theme that is directly parallel to that of the expulsion of the nations in
the Covenant Code and related texts. In the story of the exodus from Egypt, the motif
of expulsion plays a somewhat ironic role. Here it is the Pharaoh who is made by the
god to expel the Israelites from Egypt so they may escape in order to inherit the land of
Canaan (Exod 6:1; 11:1; 12:39, cf. v. 33). There seems to be in J an elaborate play on
the whole idea of expulsion, of exile. To be expelled from one’s own land could be
understood as divine punishment akin to devastation and obliteration, whereas to be
expelled from forced captivity was freedom.

There is another term in this discussion that has also been debated. It is the hiphil
(causative) form of the verb vry, “to inherit,” and can mean in the hiphil either “to
cause someone to inherit” or “to disinherit.” When the god is the subject and Israel the
object, then it is the deity who causes Israel to inherit its land, but when the nations are
the object, then the deity “disinherits” them. There are two different views about the
nature of this disinheritance. Some advocate that it means “expulsion,” similar to vrg.112

This view is followed in many modern translations. Others, such as Lohfink,113 take it
to mean “destroy.” It is best, however, to see the term as ambiguous because the disin-
heritance can come from either extermination or expulsion. There are instances in Dtr
in which vry in the hiphil is used closely with verbs of destruction (Deut 7:17–24; 9:3–
5; 31:3–4). In other instances, however, it is paired with verbs such as #dh, “to push
aside” (Deut 6:19; 9:4; Josh 23:5). The verb vry in the hiphil does not occur in Exod
23:20–33, but it is found in Exod 34:24, the parallel text in J.114 The meaning is not
incompatible with that of verse 11, which contains the verb vrg. The fact is that the
ambiguity of the meaning “to dispossess” could have allowed the movement from the
notion of complete military annihilation to that of expulsion and exile. This can be
seen from the fact that the Holiness Code uses a direct parallel to vrg, namely, jlv, “to
send,” in Lev 18:24 and 20:23, which speak of the deity “sending out” the nations
before the people. J has simply taken over this idea and used more vivid language, al-
though the same parallel between vrg and jlv is used throughout the exodus story.
The true historical development, therefore, is from the idea of annihilation to that of
expulsion and exile.

Connected with the theme of expulsion of the nations is the notion that “hornets”
or “wasps” will be used for this purpose (Exod 23:28; Josh 24:12). This motif seems to
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be derived from Deut 7:20, but with a difference. The function of the “wasps” in
Deuteronomy is not to expel the people but to find the hidden remnant of the foreign-
ers until they are completely destroyed. The wasp motif is part of a larger theme, that of
the gradual annihilation of the native population, instead of the complete extermina-
tion of the whole population all at once. In this respect, there seems to be a modifica-
tion, in Deut 7:17–26, of the older level of the tradition in 7:1–5. The wasp motif func-
tions as a divine agency only with respect to finding the few that may be left from the
general destruction just to make the whole extermination complete. This has changed
in Exod 23:28, where the wasps are now parallel to the divine terror, the messenger,
and any other agent of the deity used to expel the nations. The image of the “wasps”
has become confused. This is also seen in the application of the wasp motif to the con-
quest of Sihon and Og in Josh 24:12, which makes for a forced metaphor because the
original account of the conquest of Sihon and Og reflected annihilation of these peoples,
not expulsion. The motif in Deut 7:20 clearly seems to be the original one.

The gradual acquisition of the land, as reflected in Exod 23:29–30, with reasons for
why it is necessary, is also a late theme that has many variations. I would agree with
Blum115 that there is a development in this idea of gradual occupation of the land, from
the complete conquest by Joshua, to the tribes’ future gradual conquest of the land beyond
Palestine in Greater Syria not yet conquered, to the conquest or subjugation of nations
that still remained within the homeland itself. Thus, Deut 7:22–24, which is similar to
Exod 23:29–30, is a modification of the annihilation theme in Deut 7:1–5. The same
theme is picked up by DtrH in Josh 23:1–5, in which the nations that remain, in addi-
tion to the land that was conquered by Joshua (cf. 11:16–18), are said by Joshua to have
been allotted to the tribes in anticipation of Yahweh’s actions: “Yahweh your God will
push them back out of your sight, and he will dispossess them (vry hiphil) from before
you” (v. 5). This has in mind the idealized territory between the Euphrates and the
borders of Egypt. This theme is likewise expressed in a P version in Josh 13:1–6 that
builds directly upon the Josh 23:1–5 text. After a detailed geographic delineation of the
land that remained, Yahweh states to the elderly Joshua: “I myself will dispossess (vry
hiphil) them from before the people of Israel. Only allot the land to Israel for an inher-
itance, as I have commanded you” (13:6b).116 A later, negative construction is put on
the theme of the remnant of the nations in Judg 2:20–3:4, and it is this construction
that is also followed in Judg 2:1–5. Exod 23:29–31, with its positive emphasis on the
divine expulsion of nations from this “Greater Syria,” belongs close to the DtrH devel-
opment of this theme and not with the negative slant given to Israel’s failure to dispos-
sess all the peoples within the land, as in Judg 2:1–5. This is another reason that this
text should not be taken together with Exod 23:20–33.

There are a number of additional parallel themes in the two units of Exod 23:23–33
and Deut 7 that also share some distinctive vocabulary. These have to do with warnings
against serving the gods of the nations, not entering into any covenants with them, elimi-
nating their objects of worship, and the blessings that attend upon service of Israel’s
god. Here it would be helpful to look first at the account in Deut 7. The whole chapter
has a clear logic and progression of thought. It begins with the theme of the complete
destruction of the indigenous inhabitants, verses 1–2. Failure to do this and to spare
some would lead to mixing and intermarriage, which in turn would result in apostasy
by the sons who served other gods, thus invoking the wrath of Israel’s god followed by
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the people’s destruction. So they are to destroy their altars, pillars, asherim (!yrva =
cult poles?), and carved images (vv. 3–5). The reason for this intolerant action is be-
cause the people are a chosen and dedicated people of the god, Yahweh, who has abso-
lute claim on them, and they are under covenant obligation to him and bound to keep
all his statutes and ordinances (vv. 6–11). Strict obedience to this covenantal arrange-
ment and its demands will mean blessings and prosperity, abundant crops, and no
barrenness or disease (vv. 12–15). A summary statement repeats the obligation to de-
stroy the peoples so as not to serve their gods, which would be a “trap” (vqwm) to them
(v. 16).117

A second unit takes up the theme of destroying the nations by encouraging the people
not to despair of the task against those who are greater and stronger than they are be-
cause Yahweh will aid them, causing their enemies’ destruction as he did in Egypt, so
that in time all will be destroyed (vv. 17–24). The unit concludes with a special warning
against claiming the gods as objects of booty, even those covered with silver and gold,
because the Israelites can easily become “entrapped” by them; rather, the people are to
completely destroy them (vv. 25–26). The logical progression of thought in the chapter
is clear, and even if the second unit is later, it builds upon and amplifies the earlier part
in verses 1–5.

When we come to Exod 23:23–33, however, the logic and progression of thought
become difficult to follow, which leads many to propose a redactional solution. Yet this
is a doubtful strategy. Let us look at the unit. The opening statement about Yahweh or
the messenger obliterating the nations while Israel presumably does nothing does not
lead into the statement about not worshiping their gods and destroying their objects of
worship but mentions only the twbxm, “pillars.” This looks like a rather cryptic sum-
mary of both Deut 7:5 and 25–26. Nothing is said about the dangers of intermarriage
here. The whole discussion in Deut 7:6–11 about the demand for absolute loyalty to
Yahweh is summarized in the brief statement “You shall serve Yahweh your God,” using
the title for the deity in the third person as in Deuteronomy even when it does not
fit the first-person style of the rest of the narrative.118 Nothing is said about obedience
to the commandments. Yet the logic of Deuteronomy is used here with the enumera-
tion of the blessings, again in abbreviated style (vv. 25b–26). The subject in verses 27–
31 returns again to that in verse 23 as an elaboration, just as in Deut 7:17–24, with
some of the same motifs, but the reason for the emphasis on divine activity, to encour-
age the people who may be fearful of the coming encounter, is completely lacking in the
Covenant Code. So the transition from verses 26 to 27 is awkward. This unit in verses
27–31 leads into a discussion about not serving the foreign gods, as in Deut 7:25–26,
but instead of speaking about the gods as war booty, the Covenant Code in verses 32–
33 returns to the themes of Deut 7:2–5 and 16b. Here the author simply selects phrases
out of context: “Do not make a covenant with them” (v. 32a, Deut 7:2) “or with their
gods,” “for should you serve their gods, it will certainly spring a trap over you” (v. 33b,
Deut 16b). The statement “they are not to dwell in your land, lest they lead you to sin
against me” (v. 33a) is a summary of the long discussion about coexistence and inter-
marriage in Deut 7:3–4. However, it has been modified to emphasize expulsion of the
peoples (v. 31) instead of annihilation as in Deut 7:2.

What seems to me perfectly clear from this comparison is that Deut 7 is the older,
basic text and Exod 23:23–33 has been composed as a much shorter version, following
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the same basic outline of topics but with much less logical clarity.119 A few motifs, such
as the “messenger,” have been introduced from the author’s broader framework, and
the dimensions of the land in v. 31 have been taken from elsewhere in DtrH. Another
version of J’s composition appears in Exod 34:11–16, which rests more heavily upon
Deut 7:1–5 but with some of the same modification to emphasize the expulsion of the
inhabitants. Here more of the cult objects to be destroyed are mentioned, as well as the
dangers of intermarriage. In addition, language that is typical of other parts of Deuter-
onomy is employed. The same themes are picked up again in Josh 24. I will mention
only one point of similarity between this text and Exod 23:23–33 in contrast to Deut 7.
I noted above that in place of the emphasis in Deut 7:11–12 on obedience to com-
mandments such as those contained in Deuteronomy, Exod 23:25 speaks only of serv-
ing Yahweh as the source of blessing. Similarly, Josh 24:14–28 stresses serving Yahweh
only and not serving other gods as the primary obligation of the people. All other du-
ties are summed up in that one concept. Both texts belong to the same horizon and
perspective, and in my view both were composed by J.

Conclusion

The epilogue was composed, not as a conclusion to an independent code, but as a tran-
sition back to the larger setting of the Yahwist’s literary opus. It looks forward to the
rest of the wilderness journey from Sinai to the Promised Land under the divine guid-
ance of the “messenger”—the pillar of cloud and fire—which is the vanguard presence of
the deity. There is nothing “redactional” about this ^alm/pillar of cloud theme because
it is introduced into every stage of the Moses story, from the call (Exod 3) to the guid-
ance out of Egypt and the victory at the sea (Exod 13–14), the Sinai pericope (Exod 19–
24, 32–34), and the desert journey (Num 10, 14). It is quite distinct from Deuteronomy’s
presentation of the wilderness journey, which, except in a few late additions, does not
treat the vanguard theme. The theme, however, comes to the fore in Second Isaiah,
which speaks specifically of the vanguard and rearguard of Yahweh in the second exo-
dus from Babylon (Isa 52:11–12).120 The whole theme of the desert journey from Babylon
to Judah is dominated by the motif of the divine vanguard who guides and provides for
his people and prepares the way (Isa 35:1–10; 40:3–5, 9–11; 41:17–20; 42:14–16; 43:19–
21; 48:20–21; 49:8–13; 55:12–13).

The author of the epilogue (J) has imitated his primary source in Deut 7 in a short-
ened version to present his homily on the future hope of the Promised Land. This not
only serves as the narrative connection between the giving of the law at Sinai and the
next phase of the wilderness journey but also reflects the concern of the exile in Babylon
for the return, as so clearly attested in Second Isaiah. Yet there is a shift in perspective
from conformity to the Deuteronomic laws as laid down in the code as the basis of
blessing to service of Yahweh alone as the sole basis of blessing and prosperity, a con-
cern that also matches that of Josh 24.
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The Civil Laws, or Mishpatim

82

After the introductory laws in Exod 20:22–26, which constitute part of the framework of
the law code as we have seen above, the deity proceeds to set forth the law code proper
with the statement: “These are the laws (!yfpm, mišpatîm) that you [Moses] are to set be-
fore them [the people].” The term “mishpatim” is understood by most of the scholars
reviewed in the previous chapters to refer to the body of civil laws that make up the first
half of the code. It is these laws that bear the closest resemblance to the laws of the other
Near Eastern codes, although it is important to note that there are exceptions both in
form and in content in which the particular law or part of it departs from the Near East-
ern type and has its connection with a type of law in the Hebrew legal tradition that is very
different and is represented by Deuteronomy and the Holiness Code. This curious mix-
ture of laws in this section of the code will need to be addressed. Nevertheless, I will use
the Hebrew rubric mishpatim to refer to all the laws in this part of the code.

The Law of the Hebrew Slave

One of the most frequently discussed laws of the Covenant Code is the law having to
do with the Hebrew slave in Exod 21:2–11.1 It is the subject of a dissertation by G. C.
Chirichigno, revised for publication as a monograph, Debt-Slavery in Israel and the An-
cient Near East.2 This work, as well as its predecessors, follows the almost universal
assumption that the version of the Hebrew slave law in the Covenant Code is the old-
est version of this law and therefore antecedent to the parallel versions in Deuteronomy
and the Holiness Code.3 The law has received prominent treatment in a series of mono-
graphs on the Covenant Code, all of which follow the rule of the priority of the Cov-
enant Code over Deuteronomy and the Holiness Code.4

The conviction that the law of the Hebrew slave in the Covenant Code is the oldest
version of this law has prejudiced the discussion of the law in two major respects. First,
the subsequent versions in Deuteronomy and the Holiness Code are interpreted as based
upon, and modifying, the law of the Covenant Code, and this invariably has a way of
making the Covenant Code version conform to the later laws. Second, the parallel material
from Mesopotamia is used to interpret the Covenant Code law in such a way that, as
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the earliest phase of Israelite law and social ethics, it reflects its origins in general Near
Eastern law. As I will show below, the comparison with Mesopotamian law, especially
the Laws of Hammurabi (LH), has led to a misunderstanding of the law in the Cov-
enant Code. In attempting to understand the history of the Hebrew slave law, it makes
a great difference where one begins. I will begin with the laws in Deuteronomy and the
Holiness Code to show how different and more comprehensible the understanding of
the law in the Covenant Code becomes when viewed from this new perspective.

The Debt-Slave in Deuteronomy and the Holiness Code

The law in Deut 15:12–18 is the most straightforward and easiest of the three versions
to treat.5 Yet it has some curiosities. While it has a certain superficial resemblance to
the form of casuistic law with its successive yk clauses, it belongs to the larger social
legislation of 15:1–18 and is hardly subject to prosecution in this form, as the reference
to it in Jer 34:8–14 makes clear. There are no penalties suggested, only a set of moral
arguments. It does not even state that the slave has the right to leave after six years of
service, only that his owner should be willing to let him go (jlv), and that he should
not go “empty-handed,” presumably to avoid a repeat of the very situation that caused
the enslavement in the first place.

The parallel legal and social situation is attested in Hammurabi’s law code (LH §117)
with some differences. The Babylonian law suggests that in a case of financial crisis
over default of a loan, a head of household could sell his wife or children (son or daughter)
into a limited servitude of three years to cover his debt. Nothing is said about himself
and there is no suggestion that the servitude could be made permanent.6 As Chirichigno
points out,7 there is reason to believe that the three-year limit in the law was a reform
to curb the abuse in which such servitude tended to become permanent.8

Deut 15:12–18 envisages a similar circumstance in which a male or female Hebrew is
in dire financial straits and seeks to find relief from debt by temporary servitude to cover
the debt. Such persons are not slaves prior to the transaction. As Babylonian law makes
quite clear, there is no reason to distinguish between male and female, because the law
has in mind temporary service as the rule. In the Hammurabi Code a man may sell either
his son or his daughter into temporary servitude. The Deuteronomic law speaks of the
man himself entering limited servitude, and whether, therefore, such a person enters ser-
vice along with his family or not has nothing to do with the principle of limited servitude,
so that the matter of single or married does not enter into the discussion of the law.

The procedure by which the Hebrew slave becomes permanently dependent by means
of a slave-mark appears to be a private matter within the slaveholding family.9 Yet if that
is the case, then it is hard to see how the application of the slave-mark could not have
been very much abused. The fact that the practice was abused is reflected in Jer 34:8–
16. The account clearly indicates that there had not been a release of male and female
Hebrew slaves after six years of service, so a general release was declared.10 But the slaves
were released only temporarily, and the owners were able to reclaim them again, against
the prophet’s condemnation. It is obvious that the account of this episode has in view
the Deuteronomic version of the law. It also adds a new feature that the promise of
release was made under oath (a covenant) in the sanctuary, which becomes the basis for
the prophet’s subsequent condemnation of the owners.
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The parallel law in Lev 25:39–46 is clearly dependent upon Deuteronomy.11 The
understanding of “your brother” as embracing not just a kinsman but any fellow Isra-
elite/Hebrew is derived from Deuteronomy.12 Likewise in agreement with Deuteronomy,
the Holiness Code reckons with the situation in which the indentured service is for
debt: “If your brother living among you becomes poor and sells himself to you, you will
not treat him as a slave. He is to remain with you as a hired hand and as a stranger”
(vv. 39–40a). The motivation for this treatment of the debt-slave is given in verses 42–
43: “for they are my slaves whom I brought out of the land of Egypt,” and “you shall
not treat them harshly, but you shall fear your God.” The fellow Hebrews are under the
protection of the god, their deliverer.13 The basic point of the Holiness Code law seems
to be to emphasize the humanitarian concern that fellow Hebrews are not to be treated
as slaves. For this reason also they may not be sold (v. 43b).

Furthermore, Deuteronomy, in Deut 15:1–11, had proposed a national seventh year
of release of debts to relieve the needy. The older law of the Hebrew slave was associated
with this law because of the seven-year scheme, but the debt-slave’s release in his seventh
year could not have been part of a general release or it would not have worked. If, as it
seems to me, the jubilee release in the Holiness Code law is secondary, then the Holiness
Code may have assumed a general seventh-year release for slaves, as in the current law in
Deuteronomy, or just an indefinite periodic release or the possibility of redemption, as
with the Hebrew slave owned by a resident alien (rg). The same basic rule applies to the
resident alien living in the community to whom an Israelite brother sells himself (vv. 47–
55). He may be redeemed by his family, but his treatment by the resident alien is to be the
same as he would receive under his Israelite brother.14 The Holiness Code uses the same
kind of moral persuasion but directs it entirely at the way indentured Hebrews are to be
treated as laborers or serfs. This also means that they cannot be sold as slaves (presum-
ably to foreigners, who would treat them as slaves). There is also no need to provide chari-
table donations to the indentured Hebrews, as in Deuteronomy, because as hired hands
they can now earn their release and have enough for a fresh start. This was actually an
improvement on mere exhortations to charity that could never have the status of law.

Furthermore, the Holiness Code (Lev. 25:44–46) goes on to make a distinction be-
tween indentured Hebrews and foreign slaves, who are to be regarded in quite a differ-
ent fashion. They may be considered as property and treated as slaves, that is, “harshly.”
They and their offspring are permanent possessions and may be inherited as property
in perpetuity. The concern of the debt-slave law in both Deuteronomy and the Holiness
Code is humanitarian and directed toward conditions of poverty among fellow Hebrews
and not general regulations regarding slavery. The fact that the “laws” are primarily
injunctions with rhetorical persuasion, using motivation clauses and direct personal
address, makes them similar in form to the humanitarian laws in the Covenant Code
(Exod 22:20–26 [21–27]), which will be considered below.

The Hebrew Slave in Exodus 21:2–6

The situations envisaged in Exod 21:2–6 and 7–11 are actually quite different from that
of Deuteronomy and the Holiness Code, and it is a mistake to try to interpret them as
if they were the same. The first law, in 21:2–6, may be set out in parallel form with
Deut 15:12–18:
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Exod 21:2–6
2Whenever you purchase a Hebrew slave, he
is to serve six years, but in the seventh he
may leave as a free man, without payment.

3If he entered (service) single, he will leave
single; if he is married, his wife may leave
with him. 4If his master gives to him a wife
and she bears sons or daughters, the wife
and her children will belong to his mas-
ter, and he alone may leave.
5But if the slave declares, “I love my mas-
ter, my wife, and my children. I will not go
free.” 6His master will bring him to the deity.
He will bring him to the door or the door-
post and will pierce his ear with an awl. He
will then serve him permanently.

Deut 15:12–18
12Whenever your brother, a Hebrew man
or a Hebrew woman, sells himself to you,
he is to serve you for six years, but in the
seventh year you are to release him from
you as a free man. 13And when you release
him as a free man from you, you are not
to send him off empty-handed. 14You are
to furnish him generously from your flocks,
your threshing floor, and your winepress.
Just as Yahweh your God has blessed you,
you are to give to him. 15You must remem-
ber that you were once a slave in the land
of Egypt and Yahweh your God redeemed
you. For this reason I am commanding you
now (to carry out) this injunction.

16If it should happen that he says to you,
“I will not leave you,” because he loves you
and your household, since you have been
good to him, 17then you are to take an awl
and run it through his ear into the door,
and he will thus become a permanent slave.
You are to do the same for your female
slave. 18You should not view it as burden-
some when you release him as a free man,
because at half the cost of a hired hand he
has served you for six years and Yahweh
your god has blessed you in all your affairs.

The first thing to be observed in this comparison of the two versions of the law is the
size disparity in treatment of the same element in Exod 21:2 and Deut 15:12–15, 18. Is
the law in Deuteronomy, which is part of the longer discussion of humanitarian con-
cern for one’s fellow Hebrew, an elaboration of Exod 21:2, or is the latter merely a brief
summary of the former Deuteronomic law? What makes the disparity even more re-
markable is that Exod 21:3–4 contain an important qualification of the law in verse 2
that is not reflected in Deuteronomy at all. This qualification immediately affects the
way in which the slave’s retention in service should be understood in Exod 21:5–6,
which differs from Deut 15:16–17a. While Deut 15:17b has the statement that the fe-
male slave is to be treated in the same fashion as the male slave, Exod 21:7–11 has a
long qualification of this phrase that suggests that they cannot be treated the same. (This
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issue will be taken up in detail below.) How are we to judge the direction of the depen-
dence of these laws?

In his recent treatment of this law, E. Otto claims that the qualifications in Exod
21:3–4 and 7–11 were not accepted by Deuteronomy or that these laws did not need to
be reformulated by Deuteronomy and were simply left as they were.15 Yet it is hard to
see how either of these possibilities could be the case. It is one thing to see the Deu-
teronomic law as a general principle dealing with male and female debt-slaves, but once
an exception to the rule is made, it cannot be ignored. What happens when a male
debt-slave with four years of service is allowed to marry a female debt-slave with two
years of service, or even a regular chattel-slave? Why should Deuteronomy, which gives
such verbose treatment of one clause, choose to completely ignore an obvious qualifica-
tion of the general principle? Or how can Deuteronomy state that the female slave must
be treated the same way as the male slave without qualification and ignore any com-
ment on Exod 21:7–11, in which the female slave becomes the wife of her master and
is not expected to leave in six years’ time? The most reasonable way of understanding
the relationship of these laws is to see Deuteronomy as the statement of a general prin-
ciple within the larger context in Deut 15:1–18 of debt distress, a completely internal
Deuteronomic legal development. In form, it has little in common with casuistic laws;
it is based entirely upon moral obligation and does not presuppose any legal collection.
The Covenant Code law, on the other hand, modifies the law with important qualifica-
tions. It merely summarizes the initial situation in very brief fashion and then adds new
aspects to the law not envisaged in the earlier version. As we shall see repeatedly, that
is the standard way in which the author of the Covenant Code develops his set of laws.

In addition to the general profile of these laws set out above, there are a number of
details that deserve comment. In the Exodus version of the law, with the exception of
the initial second-person verbal form, the law is cast in the casuistic style.16 This has
encouraged scholars to view the initial second-person singular form as a redactional
change made by an editor who wanted to provide a transition between an older legal
corpus and the new context of the present text. It is usual therefore to propose an origi-
nal version corresponding to the verb found in Deut 15:12 (^yja ^l rkmy yk, ”If your
brother sells himself to you”) but in the third person (vya rlmy yk “If a person sells
himself ”).17 The proposal seems unlikely for the following reasons:

1. It is unclear why a later redactor would change the verb rkm to the verb hnq, thereby
giving to the law an entirely different meaning. Since the verb rkm is used in verse 7,
there must be a reason for the deliberate choice of the verb hnq in verse 2.

2. The proposed third-person singular niphal (reflexive) creates a problem for the
phrase “Hebrew slave,” which must be understood as proleptic, since a slave cannot
sell himself.18 This is very unlikely, and the present text, therefore, should be retained
if it can be shown to make good sense as it is.

Sara Japhet, who accepts hnq as original, has argued that the difference between the
use of hnq in Exod 21:2 and rkm in Deuteronomy and the Holiness Code points in-
stead to the dependence of Deuteronomy on the Holiness Code.19 Her argument is that
Deuteronomy, which is otherwise heavily dependent upon the Covenant Code, would
not have changed the verb hnq if it had not been influenced by the use of rkm in the
Holiness Code, with its special concern for the impoverished Hebrew. Yet if the ver-
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sion of the law in the Covenant Code is later than Deuteronomy, this argument for the
priority of the Holiness Code over Deuteronomy fails, and because there are so many
other reasons for considering the Holiness Code as dependent upon Deuteronomy,20

the use of hnq by the Covenant Code actually argues for the later date of the Covenant
Code. The law of Deuteronomy cannot be derived from the law in the Covenant Code
as it stands in its current form.

The problem of how to understand “Hebrew” (yrb[), whether as a social term or as
a gentilic, has been much discussed.21 The reason that this question arises at all is the
attempt to associate the gentilic “Hebrew” (yrb[) with the h #abiru as a way of explaining
Hebrew origins. The h #abiru represented a widespread social class throughout the sec-
ond millennium B.C.E. in the Near East. They may have been social outcasts or immi-
grants who served as mercenaries or as indentured laborers just above the class of slaves.
The possibility that yrb[ reflects just such a social designation as a particular type of
slave depends entirely upon a demonstration that the law is much older than the
Deuteronomic parallel, where yrb[ clearly has the gentilic meaning of “Hebrew.” Only
a Near Eastern example of a h #abiru enslavement agreement that completely parallels
Exod 21:2–6 would support such an argument for priority. But no such document has
been discovered, and such Nuzi parallels that have been produced have encouraged a
forced interpretation of the biblical law.22

If we simply consider the phrase “Hebrew slave” (yrb[ rb[) within the context of the
larger Pentateuchal source J, there is no reason to regard yrb[ as anything other than
the gentilic adjective “Hebrew.” In Gen 39:17, the same phrase occurs in the definite
form, used to refer to Joseph and clearly meaning “the Hebrew slave.” The gentilic
“Hebrew” is used elsewhere in the Joseph story23 and frequently in the exodus story.24

Compelling reasons must be offered by anyone who proposes to depart from the clear
and frequent usage within the same source.25

The first thing to note about the Hebrew-slave law in the Covenant Code is that,
unlike Deuteronomy, it does not parallel the Babylonian law (LH §117), because this is
not a case of someone selling himself or a member of his family into slavery for debt.26

Exod 21:2a begins with the statement: “Whenever you purchase a Hebrew slave. . . .”
The most obvious and direct meaning of this statement is that the person is already a
slave for whatever reason and has been purchased from another owner.27 The terms of
the law, however, are such that the seller could not belong to the Israelite community,
because that would be contradictory and make void the law if an Israelite could sell his
fellow Hebrew within the six-year period. The seller, therefore, must be a foreigner.28 In
these circumstances, the law wishes to distinguish between male and female slaves and
the conditions under which the male Hebrew slave enters servitude, whether single or
married. If he is single and given a permanent female slave as a wife, then the whole
reason for choosing permanent servitude changes from that of Deuteronomy, because
he can then be parted from his family. Deuteronomic law deals only with the general
principles of debt-slavery and does not consider this possibility (nor is such a situation
envisaged in LH §117). The Holiness Code stands midway between Deuteronomy and
the Covenant Code because the Holiness Code not only deals with the Hebrew inden-
tured for debt (as in Deuteronomy) but also refers to the purchase of foreign slaves as
permanent possessions. However, the Holiness Code does not allow for the purchase
of Hebrew slaves from foreigners or resident aliens, nor does it allow for the marriage
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of a male Hebrew debt-slave to a foreign chattel-slave. They belong to two different classes
of society.

In the Covenant Code, the law of the Hebrew slave is applied to a new social con-
text and to a situation for which it was never intended by Deuteronomy. The Covenant
Code takes up the six/seven-year scheme of Deuteronomy and applies it to all Hebrew
slaves, whether debt-slaves or chattel-slaves, within the community of “Israel.” This must
be the reason for the change of wording to “Whenever you purchase a Hebrew slave,”
to include those who are already slaves. This is in no way contradicted by the discus-
sion about “entering” single or married, because slaves could be bought as individuals
or as family units.29 The question that must be considered, however, is what sort of
person a single Hebrew male slave would marry. Could he not marry a Hebrew female
slave? This issue is complicated by the question of whether or not the Hebrew slave
(yrb[ db[) could also include females. Carolyn Pressler discusses this question but her
view is influenced by three considerations that are not legitimate in my view: (1) that
the Covenant Code law can include debt-slavery, (2) that Deuteronomy is a revision of
the Covenant Code to specifically include women, and (3) that all the slaves involved
are Hebrews.30 If one must assume that the slaves are being purchased from foreigners
for reasons given above, then some of the female slaves may be Hebrew and some non-
Hebrew. If the Covenant Code is later than Deuteronomy and the Holiness Code, then
the female Hebrew slaves may be assumed to be subject to the same principle as the
male Hebrew slaves, whereas according to the Holiness Code the foreign female slaves
are permanent. The law, however, is not explicit in its distinction between Hebrew and
non-Hebrew female slaves, so one cannot be certain about these matters. The purchase
of Hebrew female slaves for the purpose of marriage is a special situation that will be
taken up below.

Nevertheless, it is likely that the author of the Covenant Code has in mind the pos-
sibility of a master owning permanent foreign slaves, as in the Holiness Code, and it is
one of those female slaves that he can give to a single Hebrew slave as a wife.31 Yet
according to the Holiness Code, such a female slave and her offspring are the perma-
nent possession of the master. The Covenant Code has thereby changed the whole
character of the original law. So while the Covenant Code has carried over the motive
of the love of the slave for his master from Deuteronomy, it has added the motive of the
Hebrew slave’s not being separated from his family as the primary reason for choosing
permanent servitude.

Furthermore, there is an interesting change in the terms of emancipation between
Deuteronomy and the Covenant Code. In Deut 15:12–18, the emphasis is upon the
master’s letting the slave go free (yvpj jlv) and not letting him go “empty-handed” (!qyr).
The Covenant Code has changed this to suggest that in the seventh year the Hebrew
slave has the right “to go out free” (yvpj axy), and that he can do so “without payment”
(!nj). The implication is that the six years of labor have made up for the purchase price.
This new wording has given a more juridical cast to the whole law. The use of the term
!nj, “without payment,” does, perhaps, imply the possibility of redemption prior to the
seventh year.32 In the Holiness Code, just such a possibility of redemption is discussed
in connection with Hebrew slaves owned by “strangers.” This close association of re-
lease “without payment” and redemption is also found in Isa 52:3, which describes the
end of enforced exile thus: “For thus says Yahweh: ‘You were sold for nothing (!nj) and
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without money will you be redeemed.’” It would appear that the prophetic author has
in mind the laws of the Hebrew slave, especially the Holiness Code and the Covenant
Code.

The ceremony of permanent enslavement in Exod 21:6 has its parallel version in
Deut 15:17, but the former version contains a significant addition. For convenience, I
will repeat the parallel laws here:

Exod 21:6
6But if the slave declares, “I love my mas-
ter, my wife, and my children; I will not
go free,” his master will bring him to the
deity. He will bring him to the door or the
doorpost and will pierce his ear with an
awl. He will then serve him permanently.

Deut 15:16–17a
16If it should happen that he says to you,
“I will not leave you,” because he loves you
and your household, since you have been
good to him, 17then you are to take an awl
and run it through his ear into the door,
and he will thus become a permanent slave.

The question is whether Deuteronomy is a shortened version of the Covenant Code or
the Covenant Code has expanded Deuteronomy. Åke Viberg has made a detailed study
of this legal practice of piercing the ear of the slave.33 His basic assumption is that Exod
21:6 is the oldest version of the law, and this governs all his comparisons. The first task
for Viberg is to understand that part of the law in verse 6a that is not found in the
Deuteronomic parallel. The text states: “His master will bring him to the deity. He will
bring him to the door or the doorpost.” The first problem is the meaning of the phrase
“to the deity.” Two possibilities are advocated, it refers to either the slave owner’s house-
hold gods or the national god Yahweh at the local sanctuary. The first alternative is to
view the law as reflecting an older Canaanite legal custom of piercing the ear in the
presence of the household gods, but this is just speculation without evidence. If “He-
brew” in verse 2 means an Israelite, as argued above, then there is little basis for such
a reconstruction.

The assumption behind the second suggestion, favored by Viberg, is that it refers to
a ceremony at a local sanctuary and that this law therefore reflects the pre-Deuteronomic
period of numerous local sanctuaries, but such an assumption is not shared by this
study. The meaning of the phrase “to bring him to the deity” depends very much on
the interpretation of the subsequent clause, “he will bring him to the door or the door-
post.” Viberg argues that this phrase is meant to be explicative, to clarify the former
phrase. The two are certainly to be understood as equivalent, but which explains which?
The second phrase by itself could refer merely to the entrance of the master’s house, so
it is the first phrase that defines the meaning of the second. But this still leaves unan-
swered what this exactly means, because it seems a very odd way of saying, “he will
bring him to the house of the deity,” if that is what it means. Why did the author choose
this particular construction?

This brings us to a consideration of the parallel in Deut 15:17. Viberg holds that
Deuteronomy has shortened the Covenant Code version because he interprets the phrase
“into the door” as a deliberate revision of the reference to a local sanctuary in Exod
21:6a, as he understands it. But the Deuteronomic phrase “into the door” hardly looks
like such a revision. One would expect either a centralization of the local custom, such
as “bring him to the place that Yahweh will choose . . . ,” or an unequivocal statement
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about bringing the slave to the door of his own house. As it stands, if the Deuteronomic
law alludes to the Covenant Code law, then it does not revise anything. It is, to my
mind, preferable to see the phrase “into the door” as merely part of the description of
how the slave-mark is to be made. This means that it is Exod 21:6b that has shortened
the Deuteronomic version of this operation. However, J has taken this remark about
the door and has expanded it into quite a different meaning. First, he adds “the door-
post” alongside “the door.” This is highly suggestive because elsewhere in Deut 6:9 the
doorpost is the place where the divine law is written.34 Thus, in any post-D understand-
ing of this action, to conduct this ceremony at the doorpost may very well be the equiva-
lent of performing this solemn action “before God.” This means that J has made use of
two different texts to formulate his understanding of this action.

This also explains the awkward construction in Exod 21:6a, because it is intended
as an explanation of the reference to the door in Deuteronomy. I had previously argued
that Exod 21:6a was an addition to the law in Deuteronomy in order to change the
private domestic ceremony to one that is now public and related to the sanctuary.35 I
suggested that the reason for this change was to avoid the abuse of private permanent
enslavement against the Hebrew slave’s will. However, if this is the case, then it is hard
to see why the Covenant Code’s text would not simply state: “his master will bring him
to the door of the house of the deity.” It now seems to me more likely that the domestic
ceremony has simply been solemnized to make it an act in the divine presence.

The “Purchase” Marriage: Exodus 21:7–11

The lack of any direct connection in the Covenant Code law of the Hebrew slave
with debt-slavery applies equally to the second part of the law in Exod 21:7–11, which
states:

When a man sells his daughter as a female slave, she shall not go free as the male slaves
do. If she no longer pleases her master who has designated her for himself, he must let
her be redeemed and is not to sell her to foreigners because he has acted in bad faith
toward her. If he designated her for his son, he is to treat her as a daughter. If he takes
a second wife, he is not to deprive her of food, clothing, or conjugal rights. If he does not
do these three, she may go free without paying any money.

It seems to me that if one considers this part of the law without the prejudice of the
Covenant Code’s priority, then it seems so obviously to be a qualification of the state-
ment in Deut 15:17b: “You are to do the same for your female slave.” It is senseless to
suggest that Deuteronomy is attempting to modify this law by stating that the female
slave who is sold into marriage should go free after six years. This law suggests that the
primary reason for enslavement of Hebrew women (although certainly not the only reason)
is that daughters are sold by their Hebrew fathers as wives either for the ones who purchase
them or for their sons.36 Unlike the situation in the first half of the law, it is not a
foreigner who sells the woman but a Hebrew man who sells his own daughter. In such
circumstances, of course, there could be no question of release after six years unless the
rights of the woman so married were not fulfilled. In any case, such a Hebrew woman
was not a slave purchased from a foreigner, as in the case of the male slave above, and
could never be resold to a foreigner.37
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What is the social situation envisaged by such a law? While it is not reflected in any
Babylonian law code, S. Paul has drawn attention to similarities between Exod 21:7–11
and a type of Nuzi marriage contract, the tuppi martuti u kalluti/kallatuti, “document of
daughtership and daughter-in-lawship.”38 Both cases pertain to the sale of a young girl
by her father for the purpose of marriage, but there are also some important differences
that mitigate against seeing any close relationship between the legal practices. In par-
ticular, the Nuzi texts reflect a type of adoption-marriage that was a widespread legal
practice in the Near East, whereas Exodus says nothing about “adoption” as part of the
transaction here.39

Nevertheless, there are some interesting Mesopotamian marriage contracts, much
closer in time to the biblical case, that take the form of a slave sale. A Neo-Assyrian text
of the late seventh century B.C.E. states:

Mullissu-hasina, the daughter of Nabu-rihtu-usur—Nihtiesarau contracted and bought her
for 18 shekels of silver for Siha, her son, for marriage. She is the wife of Siha. The money
is paid completely.40

In this case, it would appear that the father did not have the means to provide a dowry
in exchange for a marriage “gift.” So he sold his daughter to a woman as a wife for her
son. The transaction is not like a regular marriage contract but has the same form as
that of the sale of a slave.41

The same situation seems to be reflected in the remarks of Jacob’s wives in the Jacob-
Laban story, which states (Gen 31:14–16):

Then Rachel and Leah answered him [Jacob]: “Is there any portion or inheritance left to
us in our father’s house? Are we not regarded by him as foreigners? For he has sold us,
and he has had continuous use of what was paid for us. All the property which God has
taken away from our father belongs to us and to our children. Now then, whatever God
has said to you, do.”

The sale of Laban’s daughters was in the form of the 14 years of service by Jacob, but
the wives complain that they did not receive an adequate portion as part of their inher-
itance or dowry. Their father has treated them like foreign women (twyrkn) who could be
bought and sold.42

On the basis of this evidence, I must reject Pressler’s interpretation of Exod 21:7–
11. She imagines, without offering any evidence from legal documents, that the woman
is a minor and is purchased for future sexual purposes and that fathers of young girls
could sell their daughters at will to serve as concubines.43 The term vglyp, “concubine,”
is not used, and it is entirely prejudicial to the understanding of the law to construe it
in this way. The cuneiform text quoted above assumes that as soon as the purchase is
completed, the woman becomes the wife of the man for whom she is intended. Con-
trary to Pressler’s contention that the master could dispose of the “girl” by marrying her
to a slave or to another man, the contract implied in Exod 21:7 is precisely what we
have in the extant cuneiform document cited above. Within J’s social context, “pur-
chase for marriage” was sufficiently common to introduce a qualification regarding the
release of Hebrew slaves, male and female, that prohibited the release of Hebrew women
who entered the household in this way. But it still maintained the strict principle that
Hebrew women under no circumstances should be sold in marriage to foreigners and
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thereby become alienated from the religious and ethnic community. This may be com-
pared with the general statement in the Holiness Code (Lev 25:42b) that the Hebrew debt-
slave was not to be sold as a slave, which in the context means selling to foreigners.

A position similar to Pressler’s is advocated by R. Westbrook. He asserts that “there
is nothing in the terminology to suggest that marriage is meant,” and “when ancient
Near Eastern sources wished to indicate that a female slave was a wife, they did so ex-
plicitly, both in the language of formation and dissolution.”44 Westbrook has not con-
sidered the parallels cited here. Nevertheless, those that he does cite do not seem to
support his position. He notes that two marriage contracts of the Old Assyrian period
refer to the woman as “slave” (amtum) or to taking a woman “for female slavery” (ana
amtutim), and in both cases the terminology refers to marriage.45 This terminology is
just as we have it in Exod 21:7, “for female slavery” (hmal). This special language of
“formation” is used because of the special nature of the “slave-sale” marriage. That is
also the case with the language of dissolution, as we will see below from the parallel
example in Deut 21:11–14. The text in Exod 21:10 further refers to the situation when
the master “takes another,” which is usually understood as “another wife,” but Westbrook
interprets this as a second concubine. Yet in the Old Assyrian text mentioned earlier,
we have the identical reference to a person “not taking another (wife).” The whole at-
tempt to create a form of slavery concubinage out of Exod 21:7–11 must be rejected.

Not included in the Akkadian example of the purchase-marriage contract cited above
are the specific conditions and obligations implied by the law in Exod 21:8–11. These
may have been present in some of the Hebrew contracts that governed such marriages,
but it is also possible, if not more probable, that the jurist is here suggesting conditions
that should apply in such cases. Perhaps he wishes to safeguard the rights of young
women which might be open to abuse. Does he have some other precedent in law that
can be used to support such an elaboration?

At this point, some comparison can be made with the regulation in Deut 21:10–14
having to do with foreign female slaves who are captives of war and who become the
wives of their Hebrew captors. The general circumstances are quite different from those of
the Covenant Code law, in which it is a Hebrew woman who is sold into slavery for the
purpose of marriage. It cannot, therefore, be a case of one law code intentionally modify-
ing a law in the other code. Yet there is a striking similarity between the final provision of
the Deuteronomic law (v. 14) and those clauses in the Covenant Code which have to do
with the treatment of such a “bought” wife. The laws may be compared:

Exod 21:8:
If she no longer pleases her master who has
designated her for himself, he must let her
be ransomed. He is not to sell her to for-
eigners, because he has treated her badly.

Deut 21:14
But if you no longer find her pleasing, let
her go free. You must not sell her or treat
her harshly, since you have had your way
with her. (REB)

Here we have a corresponding series of elements in the same order even though the
language used is quite different and the various elements are made to fit the different
situations. In the case of Deuteronomy, the captor of the foreign woman has paid noth-
ing for her, so he must let her go free. In the case of the Covenant Code, the master has
purchased the woman and so is entitled to some remuneration. The nature of the ran-
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som is not clear, since her father is not likely to be in a position to pay. On the basis of
Lev 19:20 (a late addition by P), however, a free man may ransom a slave woman through
marriage by means of the bride-price (rhm), and this is probably what is in view here.
The text means that the husband who rejects her is to permit her to remarry someone
who does care for her. Deuteronomy further specifies that the husband must not sell
her, presumably to another Hebrew since she is a foreign captive. The Covenant Code,
however, must add the phrase, “to foreigners,” since the woman is a Hebrew. Deuter-
onomy gives as the reason for her release the fact that the Hebrew captor has had sexual
intercourse with the woman and thereby liberated her from her slave status. The Cov-
enant Code uses the term dgb, implying deceit or treachery, because both parties, the
father of the woman and the husband, entered into the agreement that the woman would
be the man’s wife, and she was not being treated as such.

Deuteronomy, however, has the additional prohibition of not treating the woman
“harshly” (rm[ hithpa’el; see also Deut 24:7), which has the same meaning as ^rpb,
“with severity,” in the Holiness Code, which, as we have seen above, means being
treated as a slave. This element is not found in the sequence in Exod 21:8. Neverthe-
less, the rest of the law in Exod 21:9–11 has to do, in a positive way, with how the
woman is to be treated. It states that she must be treated like a daughter if given to
his son (v. 9), or if the one who buys her takes a second wife, then she must continue
to have the rights of a full wife (v. 10). Denial of these rights means that she may go
free, without payment, the same as the captor’s rejected slave-wife. This looks like the
general prohibition against “harsh” treatment in Deuteronomy has been spelled out
in detail in the Covenant Code in the case of a quite different kind of slave-wife. The
similarity of the two statements in Deut 21:14 and Exod 21:8 strongly suggests liter-
ary dependency or imitation, but the way in which the Covenant Code has adapted
and expanded it argues for the Covenant Code’s dependence upon Deuteronomy in
the development of the law. The law is a literary construction, based upon a social
custom of purchase marriage but amplified by imitation of a clause in a quite differ-
ent slave-marriage law.

The Law of the Hebrew Slave and Nehemiah 5:1–13

A new perspective on these laws can be gained by looking at the social situation re-
flected in Neh 5:1–13.46 The crisis situation is set out in verses 1–5, in which it is re-
ported to Nehemiah that many of the people have become impoverished because they
are heavily in debt and have even sold their sons and daughters into debt-slavery.
Nehemiah then meets with the nobles and officials who have allowed this situation.
The first charge is that they have taken interest from their “brothers,” a clear violation
of Deuteronomy and the Holiness Code. However, the further remarks that he makes
to the assembly are of significance here. He states (v. 8): “As far as we have been able,
we have bought back our Jewish countrymen who have been sold to the nations; but
you are now even selling your own countrymen so that they may be sold to us.” This
practice of buying Hebrews from foreigners so that they could be restored to the Judean
community is not reflected in either Deuteronomy or the Holiness Code but is precisely
the concern of the Covenant Code.47 What Nehemiah is complaining about is that while
some were engaged in this form of restoration as much as they could afford, the whole
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process was being undermined by those within the Judean community who were selling
their countrymen to foreigners, in violation of the law.

The Hebrew Slave and the Seven-Year Cycle

In a major study on the Habiru-Hebrews problem, O. Loretz contends that the law in
Exod 21:2–11 in its present form is later than Deut 15 and therefore exilic.48 One of his
major arguments is the fact that the seven-year cycle of the Hebrew slave takes for granted
the notion of the Sabbath, and this institution only comes into vogue in the exilic period.
Niels P. Lemche responded to this by pointing out that in Deut 15:12–18, the seventh
year for any particular slave could not be understood as a general Sabbath year for every-
one, and the same was also the case for Exod 21:2–6.49 Therefore, one cannot be sure
that Sabbath observance had any bearing on the formulation of this law.

This criticism is valid as far as comparison with the two specific laws of Deut 15:12–
18 and Exod 21:2–6 are concerned, but it does not take into consideration the fallow-
year law and the Sabbath law of Exod 23:10–12 nor the Sabbath year of Lev 25:1–7
and its relationship to the Hebrew slave law.50 Lemche’s own treatment of these rela-
tionships is debatable.51 He begins by assuming an early date for the Covenant Code
and its priority over the other two codes. Thus, he believes that Exod 21:2–11 and 23:10–
11 were originally separate blocks of material that “were brought together already in the
time of the Judges.”52 He also assumes the dependence of both Deut 15:1–6 and Lev
25 on Exod 23:10–11. If, however, we follow the lead of our discussion of the Hebrew-
slave law, then the order of development would be from the seventh-year grant of debt-
release (hfmv) of Deut 15:1–6 to the sabbatical year of Lev 25:1–7, and finally to the
fallow year of Exod 23:10–11, which includes both a release (fmv) for the land and a
seventh-year fallow for the sake of the poor. Nevertheless, the arguments for an exilic
dating for the Hebrew-slave law are not dependent upon any connection between the
seven-year cycle and its similarity to the Sabbath cycle. We will return to this issue
below.

Some scholars have pointed to the apparent balance between the law of the Hebrew
slave, with its 6/7 pattern at the beginning of the mishpatim, and the law regarding
fallow land, with the same 6/7 pattern at the end of these laws or the beginning of the
ritual laws. This is regarded as deliberate compositional balance. That may perhaps be
the case, but what is not given due consideration is the fact that in Deuteronomy the
law of the Hebrew slave (Deut 15:12–18) follows the discussion of the seven-year re-
lease (15:1–11), both of which seem to address the common problem of impoverish-
ment through debt. In the Holiness Code, the laws of the Hebrew slave (Lev 25:39–46)
likewise follow the law of the seventh-year Sabbath of the land (25:1–7, 18–24) and
some humanitarian injunctions in 25:35–38,53 in which there is a shared theme of the
impoverished Hebrew “brother.” My analysis suggests that the Covenant Code actually
split apart two themes that were previously closely associated. The code retains the
humanitarian motive in the fallow-land law but no longer includes it in the law of the
Hebrew slave, because the conditions of enslavement have changed from the time of
Deuteronomy and the Holiness Code. The Hebrew slave law that originated in the social
humanitarian “brotherly” ethic of Deuteronomy has been modified to bring it more



The Civil Laws, or Mishpatim 95

closely into the orbit of casuistic laws in the Covenant Code, even though its origins in
the humanitarian laws is still evident at many points in the law.

Conclusion

In the past, the law of the Hebrew slave has been used to reflect conditions in early
Israelite society and religion. If, as I have tried to show, the Covenant Code is actually
later than Deuteronomy and the Holiness Code, then the law must be understood as a
window on the exilic and postexilic conditions of Hebrew enslavement. The author of
the Covenant Code tried to extend the Deuteronomic law of debt-slavery for Hebrews
to include the commercial traffic in Hebrew slaves between Jews and foreigners. What
was previously dealt with as a humanitarian concern for assistance to the poor among
fellow Hebrews in Deuteronomy and the Holiness Code has been given a more casuis-
tic form by the Covenant Code under the influence of Babylonian law and has been
included within the mishpatim. Even though it still retains traits of the older source in
the initial opening second-person singular address and in its lack of a penalty clause in
the first law (in vv. 2–6), the second law (in vv. 7–11) does have clauses that are closer
to the usual form.

The notion that Deuteronomy was using the Covenant Code as its base and simpli-
fied it by dismissing any distinction between male and female slaves has so many obvi-
ous difficulties that it must be judged as untenable. It is the Covenant Code that has
extended the laws of Deuteronomy and the Holiness Code to new situations and not
the reverse as has so often been stated. These new situations have to do with life in the
Babylonian diaspora, where large numbers of Hebrews were enslaved to foreigners liv-
ing in the same region, not to their Hebrew “brothers” and not merely for debt. The
“sale” of daughters into marriage, which was a foreign, Mesopotamian practice, appears
to have been adopted by the Hebrew population in cases of financial necessity in this
same exilic setting and clearly had to be made an exception to the Deuteronomic law
that required the woman’s release after six years. While there was nothing in Babylonian
law that addressed these issues, the Hebrew legal tradition of Deuteronomy and the
Holiness Code was used and modified to resemble the casuistic style of Babylonian law
and included within the mishpatim. This sets a pattern of blending elements from the
two different legal traditions, the Babylonian and the Hebrew, that pervades the casuis-
tic laws.54

The Casuistic Laws and the Babylonian Law Codes

As I have tried to show in the introduction, one of the major pillars for the antiquity of
the Covenant Code and for its priority over the other biblical codes is the presence of
the large block of casuistic laws and their similarity with the Babylonian legal tradition.
These casuistic laws are found in Exod 21:18–22:16 [17], between the two sets of par-
ticipial prohibitions in 21:12–17 and 22:17–19 [18–20]. The relationship of these two
types of laws to each other is a matter of debate and will be taken up below. The casu-
istic laws follow the standard form of Near Eastern law codes, namely, a third-person
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style with the general situation set forth by a “when” (yk) clause, followed by the conse-
quences in the main clause. This may be further qualified by one or more “if” (!a)
clauses, setting forth additional conditions that may apply within the general situation.
The penalties or judgments are then set forth in the main clause. Typical examples occur
in Exod 21:18–21. At a few points, the style is modified by the second person, and this
is usually taken to be a sign of later editorial modification. The matter, however, re-
quires closer consideration and will be taken up below. It is not my intention to exam-
ine all of these laws and deal with the problems of their legal and philological interpre-
tation. The object of this study is to examine the relationship of the Covenant Code to
the other two biblical codes, and in this regard, only a few of the laws in this part of the
code come under consideration. Nevertheless, the scope for comparison is greater than
scholars have usually allowed.

The Compositional Structure of the Casuistic Laws

As we have already seen in the scholarly survey in chapter 1, much has been written
about the compositional structure of the mishpatim in Exod 21:12–22:19 [20], and there
is no need to repeat here our previous discussion, except to observe that there are two
countervailing tendencies. The one is to regard all the changes in form and style or
deviations from the predominant casuistic form, or changes in subject within the casu-
istic laws themselves, as reflecting the gradual combination of many smaller units that
resulted from successive redactional expansion and rearrangement. At one extreme is
E. Otto, who divides this group of laws into three prior collections consisting of capital
crimes in 21:12–17 and 22:17–19 [18–20], which framed a collection of the bodily injuries
in 21:18–32 and the family law of 22:15–16 [16–17] and the separate collection of
compensation laws in 21:33–22:14 [15].55 Within some of these collections, there were
originally smaller separate collections that were edited and combined in a long history
of redactional development. Evidence of interconnection between these blocks is merely
attributed to redactional activity. For Otto, there are no authors of law codes; they are
entirely the work of multiple editors (redactors).

The other tendency in the study of the laws is to stress the compositional intercon-
nections and argue for a greater unity of the whole and to dispute that it is possible
to recover such a complex redactional history as proposed by Otto.56 Diversity of style
and composition, however, still leads these scholars to speak of redactional composi-
tion and to posit older materials from which these laws are constructed. Therefore,
before dealing with particular laws, I will outline the structure of this part of the
Covenant Code and propose a quite different understanding of its compositional form.
I will then test this proposal by examining a select group of laws as they bear on the
question of their relationship to both the Mesopotamian codes and to the other bib-
lical codes.

Because the casuistic form of law is the one that predominates in this part of the
Covenant Code and because it is characteristic of the older cuneiform legal traditions,
it is made the basis of the structure. This means that we should look at the correspond-
ing structure of Babylonian codes, especially that of the Hammurabi Code. First, let us
set out in parallel columns the casuistic laws of the Covenant Code (Exod 21:12–22:19
[20])57 and the Hammurabi Code.
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For comparison, I will list only the categories of laws in the Hammurabi Code and
their arrangement that are relevant for comparison with the Covenant Code:

Exod 21:12–22:19 [20]
21:12–17 capital crimes (participle + tmwy twm)

13–14 unintentional manslaughter
21:18–27 bodily injury (person against person)

18–19 injuries received during a fight
22–23 injury to a pregnant woman
24–25 lex talionis series

20-21, 26–27 injuries to slaves

21:28–36 negligence causing bodily harm

28–32 injuries to persons from a gor-
ing ox
33–34 injuries from negligence
35–36 injuries to animals from a gor-
ing ox

21:37–22:14 [22:1–15] property laws
22:15–16 [16–17] violation of an unmarried

virgin

22:17–19 [18–20] additional capital crimes

Hammurabi Code
§195 A son who strikes his father

§§196–214 bodily injury (intentional or
accidental)

§§206–8 injuries received in a fight
§§209–12 injuries to a pregnant woman
§§196–97, 200 injuries to eye, bone

and tooth of awilu (lex talionis)
§199 injuries to slaves

§§215–56 negligence causing damage or bodily
harm

§§250–52 The goring ox

[LE §53 ox gores another ox]

§§6-25, 53–116 property laws
§§127–61 marriage laws

§§1–4 some capital offences, including sorcery
§2

When we place these laws side by side, some interesting observations on their ar-
rangement become apparent. There is nothing in the Hammurabi Code (LH) that cor-
responds with the series on capital crimes in the Covenant Code (Exod 21:12, 15–17;
22:17–19 [18–20]), except perhaps the law against sorcery in LH §2. Yet there is one
parallel: LH §195 on a son who strikes his father and the law regarding the striking of
father and mother in Exod 21:15. In the Hammurabi Code, it is not a capital offense
but is punishable by amputation of the hand. The forms of the laws are also different,
with the Covenant Code using the participial construction for the offender with twm
tmwy, whereas the Hammurabi Code uses the casuistic form of law. Two other capital
offenses (vv. 16–17) are added, and these will be discussed below.

The Covenant Code then moves to injuries received during a fight (vv. 18–19). This
is linked to the prior treatment of homicide in verses 12–14 by the statement “and he
does not die” in verse 18. The law in verses 18–19 parallels LH §206 rather closely
except that the consequences of the victim dying as a result of the fight are dealt with in
the following law, LH §207, which emphasizes the possibility that the fatal injury was
not intentional and which therefore is the equivalent of Exod 21:13–14. At this point,
the Covenant Code draws on Hebrew custom, which is different from the Babylonian
practice and leads to a modification of the laws. In laws dealing with bodily injury, the
Hammurabi Code regularly follows the pattern of first treating injuries done to the full
citizen (awîlu), then to the commoner (muškenu), and finally to the slave.58 Apart from
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the fact that the Covenant Code does not recognize the “commoner” class, it also fol-
lows this pattern of alternating injuries to free persons and injuries to slaves. However,
it makes an important change in perspective for the latter laws. It is not a case of inju-
ries inflicted on another person’s slaves, which are considered as property damage, but
injuries inflicted on one’s own slaves, as in Exod 21:20–21, 26–27, which cannot be
done with impunity. This humanitarian concern is already evident in the slave laws of
21:2–11 and is consistent throughout the Covenant Code, as we shall see.

The Covenant Code then proceeds to deal with the very special case of injury to a
pregnant woman that results in death, Exod 21:22–23, and this follows exactly the ar-
rangement in LH §§209–210. The judgment in the case of the death of the woman is
dealt with in strictly talionic fashion with the death of the perpetrator’s daughter. The
equivalent is expressed in Exod 21:23, “life for life,” without saying what that precisely
means. This will be discussed below. To this is added a talionic series (vv. 24–25) that is
puzzling because it does not seem to apply to the immediately preceding case. Yet com-
parison with the Hammurabi Code, in which the same series, eye for eye, tooth for tooth,
and broken bone for broken bone is made the basis of a set of laws in LH §§196–201,
shows that the talionic series in Exod 21:24–25 is intended to be a summary of just such
cases. The Hammurabi Code also includes similar injuries to slaves (§199) and these are
paralleled in Exod 21:26–27 with a clear connection to the preceding talionic series.

The laws concerning injuries inflicted intentionally or accidentally are followed in
both the Covenant Code and the Hammurabi Code by laws dealing with negligence.
Out of the many instances of such cases in Babylonian law, the Covenant Code focuses
primarily upon the case of the goring ox (Exod 21:28–32, 35–36). I will treat this cele-
brated case in more detail below. What is significant, however, is the fact that both the
arrangement of the legal sequence in the Covenant Code and the content of specific
laws parallel Babylonian law so closely. Wherever the arrangement deviates from the
Babylonian legal tradition, there is a reason for it within the Hebrew legal tradition,
and we will investigate this below.

The laws that follow in Exod 21:37–22:14 [22:1–15] deal with damages to property
through negligence, theft, and deposit. These are treated in the first half of the Hammurabi
Code, so there is a major displacement of these in the Covenant Code. Yet the transition
from bodily injury through negligence to the destruction of property through negligence is
made in a smooth and logical way in Exod 21:33–36. The theme of the goring ox in
verses 35–36 belongs to what comes both before and after. Marriage and family laws are
the next major block in the middle of the Hammurabi Code (§§127–194), and these also
follow the property laws in the Covenant Code (Exod 22:15–16 [16–17]). However, the
Covenant Code contains only one law, in two parts, while a much larger series in casuis-
tic style is to be found in Deut 22:13–29, with a close connection between the two. This
will need to be investigated below. Yet this one marriage law also has to do with property
rights and so is not inappropriate to the sequence in which it stands.

The arrangement of the laws in Exod 21:12–22:16 [17] reveals a unified corpus that
depends heavily upon the Hammurabi Code or its literary descendant. It is not just the
continuity of certain legal traditions concerning matters of homicide and bodily injury
and of property and marriage, transmitted by some vague process of cultural diffusion,
that is attested here. It is the way that they are put together and related to each other
that points to direct literary dependence upon the Babylonian legal tradition. Where
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the arrangement differs, one can account for it by seeing in the Covenant Code the
influence of other parts of the Hebrew legal tradition. This is not just a matter of insert-
ing into a fixed corpus an alien block of material but a skillful fitting together of legal
materials to create a compositional whole. The law of the Hebrew slave (21:2–11) stands
first and outside the rest of the casuistic corpus because it owes nothing directly to the
Hammurabi Code. It does not derive from a tradition of casuistic law but is entirely
dependent upon Deuteronomy and the Holiness Code, as I have argued above. It still
retains the introductory second-person singular of the “if-you” style, and its concluding
clauses are more in the nature of moral admonitions than penalty clauses. Yet its con-
struction imitates a casuistic style that has made it into one of the mishpatim. From this
structural overview we may now turn to examine and test individual units.

Participial Prohibitions

The participial prohibitions begin with an initial participle, rendered in translation as
“the one who” plus verb, and conclude with a penalty clause using the formula tmwy twm,
“he shall be put to death.” They are present in this form in a series in Exod 21:12, 15–
17, and a second series may be found in Exod 22:17–19 [18–20]. The latter shows
greater variation in form, in which the death penalty is variously expressed.59 They bracket
the main body of casuistic laws, which has led to much discussion about their relation-
ship to these laws. Albrecht Alt was the one primarily responsible for advocating the
view that such “apodictic” laws formed an originally independent series of laws distinct
from the casuistic laws and with a quite different Sitz im Leben in the early history of
Israelite law. These apodictic laws were derived from Israel’s nomadic past and pre-
served as religious sanctions in the cult and were only secondarily combined with the
Canaanite casuistic laws. This viewpoint has been variously modified to suggest differ-
ent social settings and different histories of development of the series.60

Two recent studies on the Covenant Code, one by Schwienhorst-Schönberger and
the other by Osumi, have called into question the idea that an independent series of
participial prohibitions has been combined with the casuistic legal tradition to form the
present arrangement in the Covenant Code.61 Their arguments are based primarily on
the structure of the present text of the laws and the relationship of the prohibitions
within that structure. This is evident in the initial text of the series (21:12): “The one
who strikes a man and he dies will be put to death.” This theme of someone striking
(hkn) another and the person does or does not die (twm) followed by the consequences is
the constant preoccupation of the following casuistic laws (vv. 18–25). Furthermore,
the law in verse 18 contains the specific qualification “and he does not die” and the
further qualification in verse 19 that if the person recovers from the blow, “then he
who struck him” (hkmh, participle) has no liability. Both qualifications strongly imply
the existence of a previous statement in which the person does die and the “one who
strikes” (hkm) has liability, as we have it in verse 12. So closely are these statements of
verse 12 and verses 18–21 integrated with each other that they all belong to the same
compositional layer and the work of the same author.

Once it is admitted that verse 12 belongs with verses 18–21, in spite of its difference
in form, the question arises as to the relationship of the prohibitions in verses 15–17 to
these texts. Here there is a difference of opinion between Schwienhorst-Schönberger
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and Osumi. The former wants to exclude all of the material in verses 13–17 as the
work of a single redactor. Osumi, however, considers only verses 13–14 as redactional
and emphasizes the similarity of theme and language between verse 12 and verse 15
and within the larger series. If the prohibition of verse 15 belongs, then verse 17 may
be included as a closely related topic also dealing with parents. This would leave only
verse 16 as another case of a capital crime, structured in the same way as the others.
Once it is admitted that the author of verses 12 and 18–21 could make use of different
types of laws, then there is little justification to postulate a redactor to account for those
in verses 13–17.

Furthermore, we noted above that within the Hammurabi Code LH §195 contains
a law dealing with the case of a son who strikes his father and the subsequent penalty,
which is amputation of the hand. This precedes the series of regular bodily injury laws
that parallel those in Exod 21:18–21. One can easily account for the difference in form
in the biblical code by the fact that the penalty is the death sentence, which is otherwise
expressed with the tmwy twm formula. The fact that this particular law appears in the
same order in both the Babylonian code and the Covenant Code cannot be fortuitous
and strongly argues for deriving the two types of law from the same author/jurist.

What is still missing from these recent studies on the Covenant Code, however, is a
comparison of these participial prohibitions with those of the same form or subject matter
in the other codes to adequately account for this mixture of laws in the Covenant Code.
Within the other law codes, laws in this participial form and containing the tmwy twm for-
mula have their parallels only in the Holiness Code62 (and P); they are not found in
Deuteronomy, even when it deals with the subject of capital offenses. It is interesting to
see that apart from the Holiness Code tmwy twm is used previously by J in Gen 26:11 (within
a participial prohibition) and outside the Pentateuch, only in Judg 21:5 and Ezek 18:13.63

Far from reflecting a tradition of early nomadic law (Alt) or even an archaic form of sen-
tencing by a judge in the local court, the formula seems to be exilic in date.

The matter of this exilic context, as reflected in Exek 18 and Lev 20:24, needs some
closer attention. Ezek 18, in the form of a disputation speech, develops an elaborate
argument in which the prophet discusses how God judges the righteous and the sinner
quite apart from whether their fathers were either righteous or sinners as well. Thus,
the one that does what is right and avoids a list of serious offenses is declared by God
to be righteous and “he will certainly live” (hyjy hyj). By contrast, the son of this righ-
teous one who does all the evil things that the other avoids will “certainly die” (twm
tmwy). What is perhaps surprising about the list of evils for which the death sentence is
pronounced is that it does not include any of those that are in Exod 21:12, 15–17, even
though they all use the formula tmwy twm.

The connections of Ezek 18 are much closer to Lev 20 and 24, as Zimmerli points
out.64 Even though the subject matter is not particularly close, the form does seem to be
closer in two respects. First, Ezekiel uses the phrase “if a man” (yk vya) plus imperfect of
the verb (v. 5),65 and this construction is also used in Lev 24:17, which begins with vya
yk and ends with tmwy twm, while the form used frequently in Lev 20 is rva vya, ending
in tmwy twm.66 Second, Ezekiel also uses the phrase “his blood will be upon himself”
(18:13), which is also used in Lev 20:9, 11, 12, 13, 16, 27, in conjunction with tmwy twm
or wtmwy. Whatever the relationship between Ezekiel and the Holiness Code, it seems
clear that this terminology belongs to a Priestly torah tradition in which the pronounce-
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ment of the sentence of death is given by the deity. For the most part, the subject matter
in Ezek 18 and Lev 20 is not a matter for the courts.

In Lev 24:17, however, the matter is quite different, for here the formula is applied
to the judicial sphere in the case of homicide:

tm;Wy t/m !d;a; vp,n,AlK; hK,y ' yKi vyaiw
If anyone mortally strikes a person, he must be put to death.

This statement is set alongside the statement in verse 18:

vp,n: tt'T' vp,n, hN;m,L]v'y] hm;heB]Avp,n, hKem'W
The one who mortally strikes an animal must pay compensation for it, life for life.

Verses 19–20 deal with the issue of bodily injuries, also a matter for the courts. Then
verse 21 summarizes the previous laws again with the short form: “The one who strikes
(hkm) an animal will pay compensation for it; the one who strikes (hkm) a human will be
put to death.” What we seem to have in the case of this particular law is the develop-
ment of a variant, shorter form that uses the participle of the verb in place of the for-
mula yk vya (or rva vya) plus imperfect verb. Furthermore, the general principle regard-
ing the killing of animals, expressed in the participial form in Lev 24:18, 21 with the
penalty requiring compensation (!lv), is reflected in the law codes as a series of casuis-
tic laws (see Exod 21:33–37).

When we now turn back to Exod 21:12, it is this shorter form that states a general
principle that becomes standard:

tmwy twm tmw vya hkm
The one who strikes a person so that he dies is to be put to death.

It would appear from this survey that the form of the law in the Covenant Code is the
latest development of this formula with tmwy twm when compared with Ezekiel and
the Holiness Code and that it is directly dependent upon Lev 24:17, 21. Moreover, in
the Covenant Code, the manslaughter law in Exod 21:12–14 is likewise followed in
21:18–36 by a series of laws that deal with bodily injury and that include the lex talio-
nis, parallel to the arrangement in Lev 24:19–20. Furthermore, the reason for the pref-
erence of the participial form in Exod 21:12 is not hard to find. The use of the form
with yk vya in Lev 24:17 and 19 may have been avoided by the Covenant Code to pre-
vent confusion with the standard casuistic form that begins with yk and that is used for
the bodily injury laws in verses 18–21. To these we will return below.

This analysis confirms the view that the series of capital crimes in verses 15–17 is
not part of an old fixed series but is derived from a number of different sources and has
merely been placed here by association with the series on manslaughter. This principle
of combining laws with similar features is now a well-recognized feature of biblical and
Near Eastern law. The prohibition in verse 17, “The one who curses his father or his
mother must be put to death,” is derived from Lev 20:9 in shortened form with the
initial llqy rva vya vya yk reduced to a participle of the verb llq. The construction is
the same as that of verse 12 and clearly by the same hand. The other two prohibitions
are from quite different sources and suggest quite a different compositional process.

The law in Exod 21:15 does not have an exact parallel in the Old Testament’s other
codes. The Hammurabi Code (LH §195) does have such a law about striking a parent,
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in casuistic style, for which the penalty is maiming. The Covenant Code law (v. 15) is
made to conform to the law on cursing one’s parents (v. 17) by prescribing the same
penalty. Moreover, Deut 21:18–21 contains the law about the stubborn and rebellious
son and the court procedure for dealing with him. This is a capital offense for which
the penalty is death by stoning. Nothing is said about striking, and the tmwy twm formula
is not used. Nevertheless, to strike one’s parents, even though it is not fatal, is a form
of dishonor that merits capital punishment and so finds its place in this list. As in the
Hammurabi Code, it closely precedes the laws on bodily injury.

The law on kidnapping in Exod 21:16 has its parallel in Deut 24:7. They may be
compared side by side:

Exod 21:16
Whoever kidnaps a person, whether he
sells him or he (the victim) is found in his
possession, he is to be put to death.

Deut 24:7
When someone is found to have kid-
napped a person from his brothers, his
fellow Israelites, and treated him harshly
and sold him, that kidnapper is to die, and
so you will rid the evil from your midst.

The Covenant Code version is much shorter, yet it contains all of the essentials in
Deuteronomy. But the Covenant Code also contains an additional element that is not
in the Deuteronomic law. This has to do with the situation in which the victim is still
found in the kidnapper’s possession. This additional provision is modeled on the theft
of an animal in Exod 22:3, where a similar qualification occurs using the same termi-
nology: “If it [the animal] is found in his possession.”

On the basis of his comparison of the two laws G. Brin argues that the Deuteronomic
law is the older version.67 It is presented in Deuteronomic idiom and must be original.
This leaves Brin with the difficult task: “How is it that the more ancient codex of the
two—the Book of the Covenant—reflects a ‘modern’ stage of the kidnapping law, whereas
the later parallels in the Book of Deuteronomy do not?”68 His answer is that the two
codes have different and separate routes of development. But this is very unlikely, and
most scholars argue for a direct dependence of one law code on the other.69 The obvi-
ous solution is that the Covenant Code is later than Deuteronomy, as we have seen
throughout the discussion.70

The parallel between Exod 21:16 and Deut 24:7 also raises the question of form
because the later participial form of the Covenant Code law would appear to be replac-
ing the casuistic form of the Deuteronomic law. This is also supported by the parallel
law concerning the theft of animals in Exod 21:37; 22:3 [22:1, 4], which is in the casu-
istic form. One may conclude from this that the participial form is an exilic variant of
the casuistic form, as may be seen by its use in the Holiness Code. Furthermore, if we
look at the Neo-Babylonian Law Code, it prefers to make the opening statement, not
with a conditional (šumma awîlum), as in the Hammurabi Code, but with the direct
statement, “a man who . . .” (amelu ša), which corresponds to Hebrew rva vya or vya
yk, as in Ezekiel and the Holiness Code, which in turn alternates with the participial
form. It should also be noted that within the Neo-Babylonian Laws, secondary condi-
tional clauses may be added, just as we have it in Exod 21:13–14, so that on the basis
of form, there is no reason to consider them as later additions.
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It is, likewise, important to observe that in Ezek 18 the statements of judgment as to
who will live and who will die are made by the deity as judge. The divine voice is main-
tained throughout. In Lev 20 and 24:17–22, the divine voice also stands behind the
laws, so that it is safe to say that the form of the law is associated with divine authority.
The laws in Exod 21:12 and 15–17 do not make such a divine voice apparent, but it is
entirely compatible with the larger context in 20:22–21:1 and especially in the expan-
sion of the first prohibition in verses 13–14. It would explain why the author of verses
13–14 could assume the divine voice for the whole unit.

There is a further series of three participial laws in Exod 22:17–19 [18–20]. These
manifest greater form-critical variety since only one of them, verse 18 [19], contains the
formula tmwy twm. Nevertheless, as we shall see, this series bears the same relationship to
its sources that we saw in the previous one. The primary preoccupation of recent stud-
ies on the Covenant Code has been the question of the relationship of these laws to
those of a different type in the immediate context. This question is addressed from the
perspective of the particular scholar’s compositional theory. Thus, Otto, who sees mul-
tiple redactional levels in the Covenant Code which are reflected in framing structures
producing a chiastic structure, understands this series of three laws (itself edited on an
A-B-A pattern of two cultic prohibitions framing a sexual prohibition) as the counter-
part to those in 21:12–17 at the beginning of the casuistic series and belonging to this
same pre-Deuteronomy law code.71 For Schwienhorst-Schönberger, the unit in 22:17–
19a is merely one of a number of proto-Deuteronomic additions to the earlier basic
Covenant Code.72 This view, however, bears no relationship to his subsequent com-
ments on the individual prohibitions.73 Osumi follows Otto in seeing the series as part
of the framing structure of religious laws around the casuistic laws to form the conclu-
sion to the earliest code of the Jerusalem court.74 Osumi gives little attention to the
form, content, and parallels in arriving at such a decision. Before any evaluation of these
laws can be made, therefore, it is necessary to consider them individually.

The first prohibition is against sorcery:

hyjt al hpvkm
The one practicing sorcery you must not allow to live.

There are no close parallels to this law in Deuteronomy or the Holiness Code. The
closest discussion of this issue in the other codes is in Deut 18:10, in which the “sor-
cerer” is listed as one of a number of abominable practices and practitioners, but no
penalty for such activity is given. It is even likely that the last item in verse 10, “sor-
cerer,” is an addition to the list to make it more complete. The Holiness Code also has
general prohibitions against augury, witchcraft, mediums, and the like (Lev 19:26b, 31;
20:6), but it does not include this particular term.

All the references to the practice of sorcery are rather late and suggest foreign influ-
ence, particularly from Mesopotamia.75 Its legal tradition also treats sorcery (using the
same cognate verb #vk) as a capital offense. Laws against it occur in both the Hammurabi
Code (LH §2) and the Middle Assyrian Laws (MAL A§47), with a similar law against
magic in the Neo-Babylonian Laws (NBL §7). If the Covenant Code is otherwise heavily
dependent upon this legal tradition, it would not be surprising to have such an inter-
dict for just this particular practice and not for those others that are enumerated in the
other two biblical codes. In contrast to the form in Deut 18:10, which is masculine, the



104 A Law Book for the Diaspora

feminine form in Exod 22:17 [18] has given rise to some speculation that a second
meaning is involved here that has to do with adultery and prostitution.76 This is based
on the fact that in reference to Jezebel (2 Kings 9:22) and in the feminine personifica-
tions of Babylon (Isa 47:9, 12) and Nineveh (Nah 3:4), the idea of sorcery is in paral-
lelism with the term !ynwnz, “harlotry.” However, it is the term !ynwnz that has developed
the special metaphorical sense in DtrH of worshiping foreign gods, and this is the meaning
in 2 Kings 9:22, where REB renders the term correctly as “obscene idol-worship.”77 It
is this same metaphorical usage that is explicitly used in the personification of Nineveh
and, perhaps implicitly, in the case of Babylon. Yet it is precisely these feminine ex-
amples that may explain why J has used the feminine form here.

The statement of judgment, “You shall not permit (her) to live,” is exceptional and
has also stimulated discussion. The personal form of address belongs to the same di-
vine voice that we have seen previously in the laws and will find in the humanitarian
injunctions that follow. The question, however, is whether this sentence of judgment is
equivalent to that of tmwy twm. Childs suggests a distinction between the two forms of
judgment.78 In Deut 20:16, it is used to reflect the ban and is parallel to the verb !rj.
This latter verb is also found in Exod 22:19 [20], the third in the series. However, the
matter can be seen in a new light by considering the use of tmwy twm and its parallels in
Ezek 18. There one finds an interplay between the verb hyj and tmwy twm such that the
one is construed as the opposite of the other in the sentencing formulae. In verse 13, it
specifically states that the one who does abominations “will not live” (hyjy al), and this
is taken as the direct equivalent of tmwy twm in the same text. On this basis, there can be
no doubt that they are equivalent, as used by Ezekiel, and are so understood by J in the
Covenant Code.

The law in Exod 22:18 [19] deals with bestiality. It states

tmwy twm hmhbA![ bkvAlk
Everyone who lies with an animal is to be put to death.

It is in the participial form with the penalty expressed by tmwy twm. The parallel laws are
Lev 18:23 and 20:15–16 in the Holiness Code, both within a series of sex laws, and
Deut 27:21 in the series of curses. The one closest in form to that of Exod 22:18 is Lev
20:15–16 because it contains the tmwy twm formula: “The man who copulates with an
animal is to be put to death (tmwy twm) and you are to kill the animal. The woman who
approaches an animal to copulate with it, you are to kill the woman and the animal.
They must be put to death (wtmwy twm). Their blood is on their own heads.” What is
different from the Covenant Code law is that the Holiness Code contains a double law
to cover the offences of both male and female. This is also the case with Lev 18:23,
whereas the law in Deut 27:21 uses only the masculine participle bkv similar to the
Covenant Code. What is curious about the form of the law in Exod 22:18 is that it uses
lk, “all/everyone who,” which would seem to be redundant. Yet the fact that the laws
in the Holiness Code specify both male and female offenders may be the reason why,
in this shorter version in the Covenant Code, lk is used to stand for both sexes. It is
also noteworthy that in two of the other versions of the law (Lev 18:23 and Deut 27:21),
lk, “any,” is used with the object “animal.” That is clearly the older form of the law,
and in this latest version, the lk has been shifted to the subject.79 Schwienhorst-
Schönberger, after giving many of these same reasons for considering Exod 22:18 [19]
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as dependent upon Lev 20:15–16 and Deut 27:21, concludes by saying: “Der Vers
kann durchaus alt sein.”80 That simply betrays his overwhelming prejudice for the
earlier date.

The law in Exod 22:19 [20] seems to have been corrupted in transmission and may
best be reconstructed from the Samaritan Pentateuch as

!rjy !yrja !yhlal jbz
The one who sacrifices to other gods is to be put to death under the ban.81

The interpretation of this text in the past has been largely governed by the assumption
of its pre-Deuteronomic dating. Lohfink attempts to reconstruct a pre-D development
for the concept of the !rj in the Old Testament,82 but there are no texts that are indis-
putably pre-D apart from this text. This one is also exceptional in making the !rj a
punitive term for individuals. Schäfer-Lichtenberger wants to draw a distinction between
the use of !rj in this law and the previous law, which calls for capital punishment. She
suggests that in this case the verb !rj does not mean “to exterminate” but merely to
exclude from the religious community of Yahweh worshipers.83 There is no supporting
evidence for such a view, and its place within this series of capital offences militates
against this explanation.

The most obvious and straightforward way to understand this text is within the con-
text of the Deuteronomistic theology. In Deut 7 and 20:15–18, the !rj is called for
because of the danger that the “foreign,” non-Yahwistic population will lead the Israel-
ites astray in the worship of other gods. In the DtrH, this principle is always applied to
large population groups in the context of holy war. In the laws on apostasy in Deut 13
and 17:2–5, the !rj is not mentioned in connection with individuals, who are usually
executed by stoning, but only in the case of a whole town or community committing
apostasy, in which case the inhabitants and everything in the town are devoted to the
ban. The law in Exod 22:19 [20] has retained this special Dtr association of apostasy
with the !rj but has now made it an individual, rather than a collective, sentence.84 It
is scarcely possible that such a law could have existed during the monarchy before the
Deuteronomic reform when the recognition of other gods was common. Thus, Schäfer-
Lichtenberger’s effort to give the verb !rj the special meaning of exclusion from Yahweh
worship is a rather forced effort to deal with this problem. The explanation of the shift
from corporate ban to individuals, however, lies in seeing in this law an exilic develop-
ment toward individual responsibility. With the verb in the rather rare form of the passive,
hophal,85 it is not even certain who the instrumentality of this !rj is to be. It could be
that the deity himself is intended, which is a late and derived usage. If this is the case,
then the law fits very well with the post-Deuteronomic text of Josh 24:19–24, which
also emphasizes this exilic development of individual responsibility.86

To sum up our observations on the participial prohibitions, all of these laws belong
to the same historical horizon and are drawn from the same sources in Deuteronomy,
the Holiness Code, and Ezekiel. The participial form, especially with the formula  twm
tmwy, can only be explained from the sources of this period and not as an archaic form
of law, as so many from Alt onward have tried to do. The form is a late variant of the
casuistic style and has direct parallels in some cases with laws formulated in the casuis-
tic style. Even those forms that deviate from the basic pattern do so as particular devel-
opments of Deuteronomy and the Holiness Code. The division of the deviations into
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two groups has much to do with their association with the laws that follow them and
with the parallel laws in the sources from which they are drawn. There is no good rea-
son to suppose that the laws in the participial form were compiled and included within
the code by a jurist different from the one responsible for the casuistic laws.

The Law of Asylum: Exodus 21:13–14

I have already indicated above that the prohibition series in 21:12 and 15–17 is closely
integrated with the series of casuistic laws that follows it. However, within the parti-
cipial series itself, the initial manslaughter law in verse 12 is qualified by the distinction
in verses 13–14 between unintentional and intentional killing, although not strictly in
the classical casuistic style. In the case of unintentional killing, asylum is provided, while
in the case of intentional killing, it is denied. This resembles the adjudication of inno-
cence and guilt as in case law, but the style here is divine speech in the first person
directed to Israel in the second person. This, together with the reference to “my altar,”
makes it clear that we are dealing with the same author and compositional stage as those
of Exod 20:22–26.

The subject of asylum calls for comparison with Deut 19:1–13.87 It is only here (and
in the later P parallels in Num 35 and Josh 20) that the institution of blood revenge
and asylum is fully presented. The law is set forth within the framework of the general
Deuteronomic fiction of wilderness legislation: “When Yahweh your God cuts off the
nations whose land Yahweh will give to you and you dwell in their cities and their houses,
three cities you will set apart. . . .” The law that follows suggests two major reforms.
First, it makes a distinction between unintentional and intentional manslaughter by
giving examples of accidental death (vv. 4–5) and premeditated murder (v. 11). Asylum
will only apply to unintentional manslaughter, and a judicial authority will be respon-
sible for making that judgment. This is probably the official mentioned in Deut 17:8–
13, the judge at the place that Yahweh will choose, who has the task of judging between
accidental and premeditated homicide. But the sentence will still be carried out by the
“avenger of blood” (!dh lag).

Second, whatever asylum local sanctuaries may have provided in the past, with cen-
tralization of worship in one place there will now be three cities of refuge that can pro-
vide such a protection.88 This is usually described as a secularization of the asylum pro-
cess similar to the secularization of the local slaughter of animals. Nevertheless, as A.
Rofé points out, the reason for the appointment of three cities in verses 6–7, namely,
that without them the distance for the flight of the manslayer may be too far to avoid
the avenger of blood, implies that the one central sanctuary continues to serve as the
primary asylum.89 In the case of Jerusalem, however, asylum could not be secularized,
and the Temple and its environment continued to be the most important sanctuary and
asylum in Judah for a long time to come.90

The question then becomes: Does Exod 21:13–14 reflect the institution of asylum
before the Deuteronomic reform?91 The answer is certainly no! First, the sentence de-
creed for the murderer in verse 12, “he must die” (tmwy twm), is used in Ezek 18 and the
Holiness Code, as we have seen, without any reference to an avenger (lag) from among
the victim’s kinsmen, and the sentence “you are to take him to die” in verse 14 refers
back to verse 12. In Gen 26:11, tmwy twm suggests a sentence to be carried out by the
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state. As in the Holiness Code, this is a development later than Deuteronomy. Further-
more, the law in the Covenant Code clearly recognizes the responsibility of a legal au-
thority to make the distinction between intentional and unintentional manslaughter.92

The language suggests a legal process of determining guilt or innocence such as is spelled
out in Deuteronomy.

Second, it is the deity that designates the specific place of asylum: “I will set for you
a place to which he may flee.” This cannot be taken to mean all local sanctuaries.93 This
is not a law that has in mind a number of existing sanctuaries; rather, it assumes the
Deuteronomic fiction of wilderness legislation before the land is settled. It has in mind
the Deuteronomic scheme of designating the place of asylum prior to the conquest, but
it restricts the choice now to only one place, the place that the God himself chooses.
The usual Deuteronomic formula “The place that Yahweh chooses to set his name there”
becomes “I will set for you a place.” This place can only be Jerusalem.94 God’s choice
of a “place” for his sanctuary in Deuteronomy becomes also the choice of the place of
asylum. There has been some discussion about whether or not there is a distinction
between the reference to a “place” (!wqm), suggesting a larger location, and the altar, a
sanctuary within the place. But Deuteronomy also combines Yahweh’s choice of a “place”
within the tribes with a place of sacrifice, the one altar. The reference to “my altar” is
the same altar as in 20:24–26,95 which confirms the fact that the altar in the earlier law
is not a plurality of altars but a single altar chosen by God. In the limited circumstances
of the exilic period, this probably now means Jerusalem.96 Furthermore, Rofé has col-
lected considerable evidence to show that from the late monarchy to exilic, Persian, and
Hellenistic times, Jerusalem continued to serve as a primary place of asylum.97 The law
envisages only one place of asylum instead of a plurality in Deuteronomy because the
community in the homeland has been reduced to a rather small area.

Third, the form of the law follows the source from which it is drawn. The law is
casuistic in form but does not use the usual format of the other casuistic laws in the
closely related bodily injury laws of 21:18–20 with yk and !a clauses. Instead, we find
rvaw to introduce the first instance (v. 13), followed by yk in verse 14, just as we have
rva and rvaw in Deut 19:4 and 5, followed by yk in Deut 19:11.98 Furthermore, the law
reverts to the divine voice in the first person to convey the deity’s instructions to the
people, who are referred to in the second person, just as elsewhere in the Covenant
Code. This is totally out of character for Near Eastern casuistic law, but it is the usual
modification of laws taken from Deuteronomy, in which Moses, in the name of the
deity in the third person, addresses the people in the second person.

Fourth, the distinction between intentional and unintentional homicide in Exod
21:13a and 14a looks like a summary statement of the description in Deuteronomy.
Intentional homicide is described in the Covenant Code as “one who lies in wait”
(v. 13) and “one who is seething (dyz) against his fellow to kill him treacherously”
(v. 14). These are brief allusions to the description in Deut 19:4: “If someone hates
his fellow and lies in wait for him and then confronts him and mortally attacks him
and he dies. . . .” Likewise, the summary statement for accidental death in Exod 21:13
(“the deity allows the victim to fall by his hand”) may presuppose the description of
such an accident in Deut 19:4–5, but it is more likely that it is intended to cover the
case of unintentional homicide in a fight, as reflected in Exod 21:18, to be considered
below.
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It is now possible to explain why the closely related subjects of intentional and un-
intentional homicide and asylum are contained in quite different types of laws. The fact
is that Near Eastern law codes deal with unintentional homicide in the context of bodily
injury laws in the casuistic form but say nothing about asylum and leave intentional
homicide to the institution of the blood feud.99 Unintentional manslaughter is addressed
in the Hammurabi Code (LH §§206–7) within the context of a fight (ina risbatim) in
which intention to harm is present but not premeditated murder. In this case, it couples
bodily injury and unintentional manslaughter together. The law states:100

If an awîlu (a free citizen) should strike another awîlu during a fight (ina risbatim) and
inflict upon him a wound, that awîlu shall swear, “I did not strike intentionally,” and he
shall satisfy the physician (i.e., pay his fees). (LH §206)
If he should die from his beating, he shall also swear (“I did not strike him intention-
ally”); if he (the victim) is a member of the awîlu-class, he shall weigh out and deliver 30
shekels of silver. (LH §207)

The law envisages a situation in which two persons are in a fight,101 each intending to
injure but not severely or fatally, so that in the event of a death, the most that can be
assessed is a stiff fine. This may be a case of attempting to limit the blood feud. The
matter of unintentionality is settled by an oath.

The Covenant Code constructs the law somewhat differently. It first states the law
on homicide, using the participial form for capital crimes found in the Holiness Code.
It then modifies this by a casuistic qualification that explains the unintentional man-
slaughter. It was a situation, not of premeditation (i.e., lying in wait for him), but of an
accident that looks very much like the situation reflected in the Hammurabi Code above.
The remedy is not an oath and a fine as in cuneiform law but the institution of asylum
from the Hebrew tradition, in the second-person singular. It is this same casuistic third-
person form, modified by second-person injunction, that occurs in the asylum law in
Deuteronomy, a form that is particularly characteristic of Deuteronomic legislation. The
mixture of forms in the Covenant Code simply follows the sources from which the author drew
his material. It is not the result of redactional layers in the text.

Laws on Bodily Injury: Exodus 21:18–27

Following the laws having to do with homicide and unintentional manslaughter in the
Covenant Code is a series of laws dealing with bodily injury in Exod 21:18–27. The
arrangement of these laws may be compared with those in the Hammurabi Code and
the Holiness Code. The laws in the Hammurabi Code that deal with bodily injury (§§196–
206) come before those dealing with cases of homicide (§§207–214). Bodily injury laws
between free persons of equal rank may be expressed in terms of lex talionis: §196 (an
eye for an eye), §197 (a broken bone for a broken bone), §200 (a tooth for a tooth). Inju-
ries to those of lower social rank are dealt with differently, by fines. The Holiness Code
treats homicide in Lev 24:17 [18] first, followed in verses 19–20 by a general law on
personal injury in the same form as the homicide law, with the penalty clause expressed
in terms of the lex talionis series (fracture for fracture, eye for eye, tooth for tooth), which
is meant to cover all cases of bodily injury by a general principle of equivalence. This
series could be understood as a summary of the three cases in the Hammurabi Code.
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The situation in the Covenant Code is more complex. Like the Holiness Code, it
has placed the homicide law first but expanded it to include unintentional homicide as
in the Hammurabi Code (Exod 21:12–14). This is followed, in verses 18–19, by a bodily
injury law that does not include the talionic principle but is the direct parallel to that of
Hammurabi Code §206, cited above. The law in Exod 21:18–19 states:

In the case of men quarrelling, one man strikes his fellow with a stone or his fist, and he
does not die but becomes bedridden; then if he rises and walks outside with his cane, the
one who struck him will be cleared [of a serious charge], but he will pay for his period of
rest and all his medical expenses.

The law resembles LH §206 in three important respects: (1) the similar setting of an
injury incurred in a quarrel or fight, (2) the close connection to the law on homicide,
and (3) the provision for compensation to cover medical expenses. Given the great
variety of possible bodily injury laws, this resemblance points strongly toward direct
literary dependence. This is not just a case of scribal drafting in casuistic style but of
the substance of the law. The Hammurabi Code presents this law as a case of a severe
injury that was unintentional and so requires only restitution for damages. Lex talio-
nis, which is punitive, does not apply, and so also in the Covenant Code. In Exod
21:20–21, the Covenant Code deals with the case of the homicide of slaves, presum-
ably the owner’s own slaves, and this situation is not covered by the Hammurabi
Code, although it does deal with the homicide of a commoner (muškenu) in LH §208.
This is followed in LH §§209–14 by a series of laws having to do with the injury and
possible deaths of pregnant women, and the same arrangement is also found in the
Covenant Code.

The Injury to a Pregnant Woman and the Lex Talionis
in Exodus 21:22–25

The law about injury to a pregnant woman, whose limits are usually regarded as Exod
21:22–25, has given scholars a lot of trouble because of its place within the composi-
tional structure of the bodily injury laws in Exod 21:18–27. There is a law about injury
to slaves in verses 20–21 and again in verses 26–27 so that the law in verses 22–25 has
the appearance either of breaking this continuity (and for this reason is sometimes re-
garded as a secondary “redactional” addition) or of paralleling the law in verses 18–19,
which also deals with a situation of free persons fighting with each other. The alterna-
tion between laws dealing with free persons and those dealing with slaves produces a
symmetric A/B A/B pattern.102 This is a regular pattern in the Hammurabi Code and
as such would argue for the compositional unity of the whole.

Nevertheless, this law has a number of features that identify it as rather curious and
exceptional within its present context:

1. It stands within the series of bodily injury laws that are characterized by the verb
“to strike” (hkn), but that verb does not appear within this law, even though the situa-
tion reflected in the law seems to be similar to that of verses 18–19.

2. The law itself has the appearance of casuistic style, and yet it reverts at the end to
second-person style in which the personal referent “you” is not at all clear.
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3. The penalty for the “calamity” (@wsa) in verse 23 is stated in terms of the lex talio-
nis, “life for life,” which almost certainly refers to the death of the mother. The rest of
the clauses in the lex talionis series in verses 24–25, however, appear to be quite inap-
propriate to this particular legal situation.

4. The Mesopotamian legal tradition, which regularly includes laws on bodily in-
jury to a pregnant woman and her fetus, deals with this situation in a much clearer,
straightforward fashion. It simply indicates that if a person strikes a woman and causes
miscarriage, he pays a fine, and if the woman dies, the man will be killed (or in LH
§210 his daughter will be killed). Why, in the case of the biblical law, is the whole
matter made so confusing?103

All of these features taken together point away from understanding this law as a
development merely within the tradition of Near Eastern jurisprudence as reflected by
the larger corpus of casuistic laws. Instead, they point in the direction of viewing the
law as a literary hybrid, a conflation of very different legal materials found in Deuteronomy
and the Holiness Code. It is not possible in this study to review and critique the exten-
sive literature on the subject of the lex talionis in general or this law in particular.104 I
will instead take as a point of departure a recent contribution to the discussion by E.
Otto in which he uses the law about an injury to a pregnant woman in Exod 21:22–23
as an important test case for articulating the nature of Israelite casuistic law and its re-
lationship to cuneiform law dealing with the same subject.105 Otto poses at the outset
an interesting comparative problem. Within the cuneiform corpus of laws, a number
deal with injury to a pregnant woman. Yet this frequent reference does not seem to
correlate with legal records of court cases, where the issue never seems to arise. Otto
states: “The miscarriage by bodily injury of a pregnant woman was so rare an occur-
rence, with no treatment in legal records elsewhere . . . , that the only explanation of
the fact that we find this law in nearly all the ancient Oriental law codes must be the
assumption that this case is a literary phenomenon rather than a legal one, chosen for
illustrative purposes in a school tradition.”106 I completely agree with this assessment.

The question then arises as to whether or not the example of this law in Exod
21:22–23 also belongs to this same school tradition and therefore whether “the town
institutions of scribal education were the places for transmission of cuneiform law
into Israelite law.”107 Otto rejects this possibility and his reasons are twofold. First,
he argues that Exod 21:22–23 is of “indigenous origin” in Israelite law because it
manifests significant differences from its cuneiform counterparts. It shares with the
cuneiform tradition the fact that the death of the fetus is to be paid for by compensa-
tion payment, whereas the death of the mother is to be treated as a capital delict.
Contrary to the cuneiform tradition, however, the biblical law appears to demand the
death penalty for “unintentional” injury with fatal consequences. For Otto, this law
in its particulars “mirrors the legal practice of local courts in Israel.”108 Second, Otto
has great difficulty in seeing how the legal tradition of Mesopotamia could be trans-
planted into the Israelite countryside where this law was practiced.109 For Otto, the
Israelite casuistic laws, like their cuneiform counterparts, “were derived from trial-
protocols and legal narratives; that is, they had their origin in Israelite legal practice.”
It is only in the later redaction of the law codes that “Israelite drafting techniques
were dependent on those of cuneiform law.”110
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There are a number of issues to be raised with respect to this position. First, Otto
seems to dismiss too easily the similarities with cuneiform law. Not only do they deal
with the death of the fetus, for which compensation is paid, and the possible death of
the mother, for which the death penalty is invoked, but they also seem to associate the
principle of lex talionis with this particular case. (On this, see below.) This similarity is
all the more problematic for Otto since he regards the lex talionis principle in Exod
21:24–25 not as part of the original law but as a later redactional addition. The result-
ing resemblance to cuneiform law is for him just a curious coincidence. Second, I can
agree with Otto that it is too difficult to envisage the Mesopotamian legal tradition as
existing throughout the early rural Judean and Ephraimite countryside. This, for Otto,
is the social context in which the casuistic laws of the Covenant Code arose. However,
I have just as much difficulty in seeing how the Jerusalem schools of the eighth century
would be familiar with cuneiform “drafting techniques,” which according to Otto were
used by the redactors of the Covenant Code in the construction of the mishpatim of
Exod 21:18–32. The problem may be that Otto has understood the issue in terms of a
quite false alternative. If one does not assume a great antiquity for the casuistic laws of
the Covenant Code but places their composition in the Babylonian exile, then the diffi-
culties with similarities to the Mesopotamian legal tradition disappear.111 Third, Otto seems
to accept that the law of the injury to a pregnant woman is a literary construct in the
cuneiform tradition and that it does not arise out of various court-protocols because of
the rarity of the event. All of the variations between the cuneiform codes are explained on
the basis of the particular literary features and redactional methods of each code. Yet he
rejects the same explanation for the biblical example of the law and insists that this par-
ticular law in Exod 21:22–23 is derived from particular court cases. He does not consider
the possibility that it too is a literary construct, but that in my view is precisely how it must
be explained and why it differs in certain ways from its cuneiform counterparts.112

This matter of whether or not casuistic laws are derived from actual court cases is of
fundamental importance in understanding the composition and interpretation of the
Covenant Code, and Otto’s proposal regarding this particular law is a good test case. In
order to fit Otto’s suggestion, one would need to construct a scenario for its history
somewhat as follows. In a small town in Ephraim or Judah, there would need to be two
highly unusual cases in which first a pregnant woman, as a bystander during a street
brawl (this is Otto’s understanding of the text), was accidentally struck and the injury
resulted in the abortion of the fetus but without further injury to her. The local court
entered a verdict against a particular assailant in the brawl, and he had to compensate
the husband for the death of the fetus. But the woman did not experience any further
harm. A diligent town scribe recorded the case. Then a short time later in the same
place, another such brawl took place with another injury to a pregnant woman, but this
time not only is the fetus lost but the woman dies as well. The verdict is capital punish-
ment—life for life. The case is again recorded by our faithful scribe. At some later point,
the scribe’s collection of cases ends up as the property of a group of jurists composing
or editing a code in Jerusalem, and they fit this remarkable set of cases into their code.

Such a scenario is, of course, absurd. The legal process in Israelite and Judean towns
was very likely oral. If any written document was made to record the verdict and finan-
cial settlement, then it became the property of the parties involved. There was no judi-
cial archive of such verdicts. There was no reason for a scribe to make any such inde-
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pendent collection or for judges to keep records of their cases, much less to send them
to Jerusalem. The creation of lawbooks containing the narrative accounts of specific cases
that could serve as precedents for future cases is a modern phenomenon.113 Any at-
tempt, therefore, to construct such a scenario with so many coincidences and improb-
abilities clearly demonstrates that this is not how this law came into being. And if this
law with its distinctive features did not come into being through particular court cases, then
none of the laws in the Covenant Code did.

Furthermore, Otto’s understanding of the development of casuistic law in Israel gives
rise to an equally unlikely complex tradition history for Exod 21:12–32 and for the
place of this law and talion within this corpus. First, it would appear, according to Otto’s
scheme, that there was the “archaic apodictic law” of Exod 21:12 and 15–17 that was
modified by the casuistic law in verses 18–19 (the dependence of v. 18 on v. 12 is clear).
Then the further exceptional case of verses 22–23 was added to deal with the death of
women—the penalty, however, expressed in the form of talion with second person in
verse 23b. Why this change in person should occur here is never clarified by Otto.114

This talionic principle of “life for life” is then extended by further clauses having to do
with bodily injuries (but why were they added?), and then these in turn were modified
by a series of laws having to do especially with slaves, verses 20–21, 26–32. The depen-
dence of verses 26–27 on verse 24 is obvious, as we have seen. Finally, as a modifica-
tion of the strict principle of capital punishment for a death, the qualification of verses
13–14 that allows for an exception for unintentional homicide was added. This addi-
tion has the appearance of casuistic law but reverts to second-person speech in verse 14.
Yet the style of casuistic narrative in third person that ends with a second-person com-
mand is the same in verses 13–14 that we have also in verses 22–23 and suggest a
common source. They should not be ascribed to separate redactional layers. As we have
seen above, the close correspondence between the arrangement of laws in the Hammurabi
Code and in Exod 21:12–32 completely contradicts the complex redactional develop-
ment proposed by Otto.

Other scholars have likewise regarded the oddities in Exod 21:22–25 as evidence of a
hybrid of legal traditions. Thus, F. Crüsemann and Y. Osumi argue for seeing the law-
maker as one who reformed the casuistic system of damages by imposing on it the lex
talionis from a different legal tradition with its more equitable principle of equivalence.115

The assumption is that both traditions, the casuistic and the lex talionis traditions, are very
old and from very different origins and have been brought together in some kind of com-
promise document. Yet the principles of lex talionis are, in fact, quite at home in cunei-
form law, so that they cannot be viewed as reflecting conflicting legal systems.116

It seems to me that there is something fundamentally wrong with the highly com-
plex redactional scheme of Otto and with the more modest proposal of Crüsemann
and Osumi, that of the combination of traditions. The problem is that there is a whole
series of interconnections between different types of laws and Otto’s method is to ex-
plain these interconnections by means of redactional layers. But they could also be the
work of a single lawmaker who is putting together his law as a literary construct on the
basis of a diverse body of legal material from different traditions that he has at his dis-
posal. In the case of the law in Exod 21:22–25, I will try to show that this law repre-
sents a late prescriptive construction composed by conflating very different legal materi-
als found in the other law codes: Deuteronomy and the Holiness Code. Furthermore,
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the sources and the direction of borrowing can be determined with a fair degree of cer-
tainty. Let us consider these parallels.

The situation presented in Exod 21:22, in which men are involved in a fight and
which includes a pregnant woman, is very confusing. The law states:

When men fight together (wxny) and they injure a pregnant woman and her fetus aborts,
but there is no fatality, he shall be fined whatever the husband imposes upon him and
shall pay according to (the decision of) the judges.

Is this woman to be viewed as an innocent bystander witnessing a brawl who is then
accidentally injured in the melee? The probability of this happening is extremely low. It
is hard to see why a special law would have been formulated for just this very unusual
circumstance. If, however, we look at a parallel law in Deut 25:11–12, the whole matter
becomes quite clear:

When men fight together (wxny), a man with his fellow, and the wife of the one approaches
to help her husband escape from the hand of the one who is beating him and she reaches
out her hand and seizes him by his genitals, then you shall cut off her hand; your eye
shall have no pity.

First, this law begins with identical language, “When men fight together,” but then states
explicitly, “a man with his brother (fellow Israelite),” which means that the situation is
not a general brawl but a fight between two men. The shorter version of this situation
in Exod 21:22 loses this clarity. The earlier law in 21:18 begins in the same way: “When
men quarrel. . . .” It is also just a case of two persons in a fight.

Second, Deut 25:11 clearly indicates that the wife of one of the combatants becomes
involved in the struggle, and if one assumes that it is precisely this situation that is also
envisaged in Exod 21:22–23, then the case makes much better sense because a woman
assisting her husband can also be harmed as well as causing harm. The woman be-
comes the injured party instead of, as in Deuteronomy, the offending party. And it is
precisely a pregnant woman who is most vulnerable to injury in such a case. In addi-
tion, the injury is regarded as a capital offense whether intentional or not.

Third, in Deut 25:12, the execution of the punishment is expressed in the second-
person singular: “you shall cut off her hand; your eye shall have no pity.” The context
of the other laws shows quite clearly that it is the community of Israel that is being
addressed by this second-person command. In Exod 21:23, the referent of this second
singular verbal form has become quite ambiguous because the context of the other laws
does not contain such direct forms of address. Only in 21:14 do we have a similar
reversion to second-person singular with a similar referent, the Israelite community. All
of these indicators suggest that this law was formulated on the model of Deut 25:11–
12. The development could hardly have been in the other direction.117

There is another important aspect in which this law of the Covenant Code and its
parallel in Deuteronomy should be compared, and that is in their relationship to their
cuneiform sources. The law in Deut 25:11–12, with its initial casuistic style, belongs to
the cuneiform legal tradition, as attested by MAL A§8:

If a woman should crush a man’s testicle during a quarrel, they shall cut off one of her
fingers . . . , or if she should crush the second testicle during the quarrel—they shall gouge
out both her [. . .].
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This brief description in the Assyrian Laws, which describes the circumstance in which
the woman inflicts her injury by the very brief phrase “during a quarrel,” is expanded
and given clarity by Deuteronomy with a narrative of events in which the woman comes
to the defense of her husband. In spite of this expanded treatment, Otto uses this ex-
ample to argue for direct dependence of Deuteronomy upon the Assyrian legal tradition
in the Neo-Assyrian period.118 In like fashion, the author of the Covenant Code may
be interpreting the act of striking the woman, reflected in LH §209, as resulting from a
situation similar to the one suggested by the larger legal context of §§206–8, all of which
have to do with injuries or deaths resulting from a fight, and the parallel narrative in
Deuteronomy about men fighting in which the woman interferes. In the case of the
Covenant Code, however, Otto denies that there is any connection between the cunei-
form laws and the biblical law because of this narrative context. Thus, Otto’s compara-
tive method leads to a fundamental inconsistency and contradiction within the larger
compass of his work. Otto argues in several publications that the casuistic family laws
of Deut 22:22–29, along with others in Deut 21:15–21, 24:1–4, and 25:5–12, are di-
rectly dependent upon the Middle Assyrian Laws, tablet A, such that these biblical laws
can be dated to the Neo-Assyrian period in the seventh century, when he believes that
the Judean scribes would have had direct access to these texts.119 For him, there is an
interplay between the cuneiform source and the Judean family ethic, in which the Assyrian
laws that are adopted are nevertheless modified by Judah’s own tradition.120 Yet Otto
denies that the law regarding the injury to a pregnant woman in the Covenant Code
that has been modified with a narrative context very similar to Deuteronomy could be
dependent upon the Babylonian laws, even when, as we have seen, the similarities
between the Babylonian laws and the Covenant Code are far closer in form, arrange-
ment, and specific content than those noted by Otto between Deuteronomy and the
Middle Assyrian Laws. If one applied the comparative method of accounting for simi-
larity to cuneiform laws consistently, then one would be forced to conclude that the
casuistic laws of the Covenant Code are directly dependent upon the Babylonian laws
and their dating is controlled by the most appropriate historical setting, that of the period
of the Babylonian exile.

Nevertheless, this parallel in Deuteronomy does not account for the use of the lex
talionis in the punishment clause of the Covenant Code law, even though both demand
a physical form of punishment. The use of this lex talionis series raises serious problems
for Exod 21:22–25. It is easy to see how an injury to a pregnant woman that results in
miscarriage can lead to a woman’s death, in which case the “life for life” would apply.
The list of other bodily injuries, however, does not seem to be appropriate. Since the
principle “life for life” could be used alone as elsewhere in the Old Testament, it is not
clear why the others were included in this law. Some scholars invoke a Deuteronomistic
redactor for the list in verses 24–25, but the series in verse 25 is not found in Deu-
teronomy and it still does not explain why a redactor would make such an addition.
Consequently, we may ask: How can we account for the connection of this lex talionis
series with this particular case?

There are two recent attempts to solve this problem. The solution by Schwienhorst-
Schönberger is to render the term @wsa as injury or accident that may or may not be
fatal, in which case both verses 23b and 24 would apply.121 However, all of the other
references to @wsa in Gen 42:4, 38, and 44:29 suggest only a fatality. Furthermore, the
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many cuneiform examples of this law all deal with two possibilities: the loss of the fetus
and the death of the woman. The many attempts to solve the problem by a specialized
rendering of @wsa do not seem to win many adherents.122

Y. Osumi has likewise addressed this problem. He rejects the solution of Schwienhorst-
Schönberger and his interpretation of @wsa and instead associates verses 24–25, not with
the law in verses 22–23, but with the legal situation in verses 26–27.123 He argues first
that the injuries mentioned in verse 25 are particularly appropriate for slavery and the
possible injuries to which slaves were prone at the hands of their masters. And second,
the references to an injury to the eye and the tooth in verses 26–27 relate directly back
to the series in verse 24 and apply the talion principle to slaves. In their case, the prin-
ciple of equivalence is to give them their freedom. Osumi also suggests that the other
injuries in verse 25 would result in the slave’s freedom as well.

The close connection between the talion series in verses 24–25 and the law that
follows cannot be denied and suggests that the talion series was not just an addition to
a series of casuistic laws but part of a purposeful composition, as Osumi argues. Never-
theless, the talion principle does not actually apply to slaves. Instead, they receive a
form of compensation, their freedom. And it still does not explain why the lawmaker at
this particular point made use of the second-person address and a talionic series in place
of the more usual language of casuistic law.

Here it is important to compare the Covenant Code with LH §§209–10, which also
deal with injury to a pregnant woman:124

If an awîlu strikes a woman of the awîlu-class and thereby causes her to miscarry her
fetus, he shall weigh and deliver 10 shekels of silver for her fetus.
If that woman should die, they shall kill his daughter.

The law is stated in a very straightforward, unambiguous way. When a man strikes a
pregnant woman, if there is simple miscarriage with no further injury, then there is a
compensation payment. However, if the woman dies, then the daughter of the offender
is killed. This is the talionic principle of life for life, since the “woman of the awîlu-
class” is literally the “daughter of a free citizen” (marat awîlim). This law is only one of
a number of cases of injury in which the talion principle is applied. But the principle
applies only to the awîlu, the full citizen, not to the muškenu (commoner) or slave, for
whom compensation is paid.

Furthermore, unlike both Deuteronomy and the Holiness Code, which do not have
a set of laws for damages or general laws covering the treatment of slaves, the Covenant
Code includes the discussion of injury to slaves (Exod 21:26–27), as does the Hammurabi
Code, with the same kind of distinction between free persons and slaves in the applica-
tion of the talion principle.125 This means that the extension of the lex talionis in verses
24–25 is deliberate. It is intended to serve as a summary of all those laws in the
Hammurabi Code (LH §§196, 197, 200) in which the talion principle is applied to free
citizens, and the slave laws in which a different form of punishment applies follow from
this. It also explains why the laws in verses 20–21 which deal with the homicide of
slaves follow those that deal with free persons in verses 12–14, 18–19. The whole cor-
pus is in fact a well-designed unity.

In the Middle Assyrian Laws, the talionic principle is repeatedly referred to in con-
nection with the blow that causes abortion or the death of a pregnant woman. Thus, in
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MAL A§50, the penalty is “they shall treat him as he treated her,” in addition to com-
pensation for the fetus. If the woman dies, then they are to kill the assailant. Even in
the case of a prostitute (MAL A§52), “they shall assess him blow for blow,” in addition
to compensation for the fetus. (See also MAL A§21.) It is clear that in the cuneiform
tradition the principle of lex talionis is closely associated with the laws of injury to a
pregnant woman, with respect both to capital punishment in the case of her death but
also to the administration of physical forms of punishment by the authorities. It is also
clear that compensation and physical forms of punishment as reflected in the lex talio-
nis are not mutually exclusive, as is so often suggested.

The law in Exod 21:22–25 likewise contains both the penalty of compensation for
the fetus and the lex talionis of life for life to cover the possible death of the woman. Yet
the form of the law, with the use of the verb @tn in second person, “you shall give,” in
Exod 21:23 and the simple listing of the talion series, does not correspond with the
Mesopotamian legal tradition. Furthermore, the use of @tn is also confusing in this legal
context. In some of the surrounding laws, @tn has the sense of “to pay” when used in
conjunction with punishment. But “you” refers to the community of Israel, and it does
not make sense to ask it to pay for crimes by members within it.126 We have already
seen the penalty expressed in a similar fashion in Deut 25:12, “you shall cut off her
hand; your eye shall have no pity,” as a reference to the community of Israel with a
corporal penalty that is similar to that of lex talionis.

There are, however, two other relevant biblical texts that have a bearing on the form
of Exod 21:22–25, both of which contain the talion formula. The first is the law in
Deut 19:16–21 that deals with the case of a malicious witness, a rather common theme
in Mesopotamian law. The law states that if, after examination by the judges, an ac-
cuser proves to be a false witness, then the penalty will be meted out in accordance with
the severity of the accusation (vv. 19a, 21):

And you will treat him as he intended to treat his brother. . . . Your eye shall have no
pity, life for life, eye for eye, tooth for tooth, hand for hand, foot for foot.

This is very similar to the penalties in Mesopotamian law, where, in the case of a capital
offense, the false witness will himself receive the death sentence. In cases where equiva-
lence is not possible, often a form of corporal punishment is imposed. In Deuteronomy,
all of the many possibilities that are cited in the Mesopotamian legal tradition are merely
summarized (“you will treat him as he intended to treat his brother”),127 and the penal-
ties are dealt with by use of the talion series, even though some of these hardly apply in
the case of perjury in court. The shift from third-person address, however, to direct
second-person “you,” as well as the reference to a fellow Israelite as “brother,” is char-
acteristic of the Deuteronomic Code. It is this second-person “you” and the talion se-
ries that have been taken over by the lawmaker of the Covenant Code, although
Deuteronomy uses the verb hc[ and not @tn in this instance.

The parallel text in the Holiness Code that deals with the lex talionis (Lev 24:17–20)
likewise deserves a closer look:

17If anyone mortally injures a person, he shall be put to death. 18The one who mortally
injures an animal will pay compensation, life for life. 19The one who gives an injury to his
neighbor, as he has done so will be done to him; 20fracture for fracture, eye for an eye, tooth
for a tooth. Just as he has given an injury to another person, thus will be given to him.
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In this law it is clear that the statement of inflicting punishment, “as he has done (hc[)
so will be done (hc[) to him”(v. 19), just as we have it in Deuteronomy, is the equiva-
lent of the statement “As he gave (@tn) an injury to another person (!da), thus will be
given (@tn) to him” (v. 20), so that the verb @tn as used in verse 20b has the meaning of
inflicting punishment. This strongly suggests that @tn in Exod 21:23 also means to in-
flict punishment. Furthermore, it raises the question of the relationship between these
two versions in the Covenant Code and the Holiness Code, which calls for a closer
look at the whole text of the Holiness Code law in Lev 24:17–20.

The set of laws above deals with three issues: (1) homicide with capital punishment
(v. 17), (2) the killing of an animal with compensation (v. 18), and (3) bodily injury to
a free person with lex talionis. The point of the contrast between “human life” (!daAvpn)
in verse 17 and “animal life” (hmhbAvpn) in verse 18 is that one cannot pay compensa-
tion for homicide. It remains a capital offense. What is not stated but clearly implied is
that “life for life” in the case of humans means capital punishment. In this respect, it is
in agreement with Deut 19:21. The Holiness Code then spells out the rest of the talionic
principle regarding bodily injuries, but with the phrase “fracture for fracture” as a shorter
version of “hand for hand, foot for foot.”128

The Covenant Code takes up these same three subjects, except in a different order,
and expands them into a whole set of laws on homicide, bodily injury, and property
damage. The one on homicide in Lev 24:17 (cf. v. 21) is repeated in Exod 21:12 with
the same tmwy twm formula, but in place of the !daAvpn (“human life”) in the phrase “the
one who strikes any human life,” the Covenant Code uses the verbal phrase “and he
dies” (tmw). The contrast between human and animal death is thus broken. The general
principle of capital punishment for homicide is then further modified by reference to
the law of asylum in verses 13–14, which is taken over from Deut 19:1–13 (as discussed
above), to deal with unintentional homicide. Other capital offenses that closely relate to
homicide are included in verses 15–17. The subject of homicide is further expanded by
laws relating to bodily injury that could lead to homicide, both to another free person
and to a slave (Exod 21:18–21). The connection is made between these laws by the
phrase “and he does not die” (twmy alw) in verse 18, which relates back to the phrase
“and he dies” (tmw) in verse 12, both by the same author.

It is in this context that the lawmaker deals with bodily injury and homicide of a
woman in verses 22–23, but only by means of a very specialized example of injury to a
pregnant woman and her fetus. This is precisely the arrangement that we find in the
cuneiform legal tradition. It is the problem of the fetus, so celebrated in cuneiform law,
about which the lawmaker creates his legal narrative, using a similar legal narrative from
Deut 25:11–12, to deal with this gray area of human life. In the case of miscarriage in
verse 22, the injury to the fetus is treated as a matter for compensation similar to the
previous laws in verses 18–21. From this situation, the law moves to the general prin-
ciple of lex talionis in verses 23–25, drawn from Lev. 24:19–20. The reference to “harm”
(@wsa) in Exod 21:23 means a fatality to which the talion principle is applied.

Yet how are we to understand the phrase “life for life”? Taking his clue from LH
§210, which explicitly demands that the daughter of the offender be put to death,
Houtman suggests that the author of the biblical law intends that the offender’s wife be
put to death in place of the other man’s wife. And the same applies to the other ele-
ments in the lex talionis series.129 They are inflicted on the wife of the offender and not
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on the man himself. I consider this solution very unlikely. In other cases in cuneiform
law, injuries done to a pregnant woman are exacted blow for blow on the offender him-
self. I think that the explanation of the phrase “life for life” lies in another direction.
The blow to the pregnant woman is not simply a case of premeditated murder, for which
the term used for the penalty is tmwy twm (v. 12), nor is it accidental death (vv. 13–14).130

It is an example of a special case. Schenker refers to Exod 21:22–23 as a case of partial,
indirect, and oblique intention.131 In Exod 21:23, “life for life” refers to the death sen-
tence in a special case, as it does in Deut 19:21. In Deuteronomy, “life for life” is not
used in the regular instance of manslaughter, but only in a rather special case in which
blood is not actually shed and therefore the blood feud does not come into play. In-
stead, it is used to suggest the death penalty for the offense of false witness in a capital
case. Furthermore, one could interpret LH §§209–10 in the context of a fight or quar-
rel, as reflected in §§206–8. This would make the general circumstances and the degree
of intentionality in the Hammurabi Code much closer to the Covenant Code than Otto
has suggested.

To the phrase “life for life,” the lawmaker in Exod 21:24 then adds the rest of the lex
talionis that deals with bodily injury in the form that he finds it in Deut 19:21. This
means that he must assume the remark about bodily injury inflicted by someone against
a free person as we have it in Lev 24:19: “One who gives an injury to his fellow, as he
has done the same will be done to him.” To the original form of this talionic principle
as stated in Deut 19:21 and here in verses 23b–24, the lawmaker of the Covenant Code
has also added his own distinctive phrases: “branding for branding, bruise for bruise,
blow for blow,” in verse 25. The reasons for these additions seem to me to be twofold.
First, one finds in the Hammurabi Code within the series dealing with bodily injuries
(§§196–206) specific laws regarding injuries to eye (§196), bone (§197), and tooth (§200),
with penalties using the talionic principle. Likewise, in discussions about injury to preg-
nant women, there are references to the talionic principle of “blow for blow” as part of
the punishment clauses, which may have influenced their inclusion here. The series is
just a summary way of expressing such a series of laws. Second, as Osumi has argued,132

the series seems to anticipate the discussion of the treatment of slaves that follows.

Laws on Slavery

Within the casuistic laws of the Covenant Code, there are a number of laws that deal
with slavery and make the distinction between slave and free. In addition to the special
law concerning the purchase of male and female Hebrew slaves in Exod 21:2–11, there
are those that distinguish between manslaughter and injury to free persons and to slaves
(21:20–21, 26–27, 32). The same kind of class distinction is a feature of some Babylonian
laws, such as the Hammurabi Code, as we have seen above, but not of others, such as
the Middle Assyrian Laws.

It is noteworthy that Deuteronomy and the Holiness Code make no such distinc-
tions or allowances in their laws for the treatment of slaves. In Deuteronomy, apart
from the Hebrew debt-slave (both male and female), the possibility of slaves only arises
as a consequence of military activity, in which case it is assumed that there will be no
male captives. The female captives and their dependents may be taken as spoil (Deut
20:14), but little is said about their treatment. Only in the case of a female captive be-
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coming the wife of her captor does it dictate certain terms, including the stipulation that
if she is divorced because she no longer pleases “you” (the Israelite male), then she may
not be sold or treated as a slave (Deut 21:10–14).

In the Holiness Code, the remarks about non-Israelite slaves arise primarily out of a
comparison made between them and the Israelite who has become enslaved for debt
(Lev 25:42–46). There are no further regulations that pertain to such persons, only the
assumptions that the non-Israelite slaves may be treated harshly—that is, as slaves
(vv. 43, 46)—whereas the Israelites may not be treated as slaves but only as hired hands.
It is also assumed that non-Israelites are permanent property that can be transferred to
offspring as inheritance, as any other property. The Holiness Code virtually forbids the
class distinction between slave and free for all Hebrews (25:39–42, 55), and non-
Hebrews are beyond the law’s concern.133

The Covenant Code laws on slaves may be viewed as filling a gap in the older codes
by qualifying the treatment of slaves by their owners. As in the case of the law of He-
brew slaves, this is a supplementation. It is also strongly influenced by the Babylonian
tradition of jurisprudence, which contained such distinctions between slaves and free
persons. As we saw above, LH §§196, 197, and 200 are laws dealing with bodily injury
to free citizens, to which the talionic principle applies. In LH §199, the law states:

If he (an awîlu) should blind the eye of an awîlu’s slave or break the bone of an awîlu’s
slave, he shall weigh and deliver one-half of his value (in silver).

In similar fashion, the Covenant Code follows the talionic series in Exod 21:24–25
with laws in verses 26–27 that deal with similar injuries to slaves, injuries to eye and
tooth. In this case, however, the penalty is not retaliation but compensation in the form
of the slave’s freedom. The difference between the Hammurabi Code and the Covenant
Code is based upon the fact that the former is concerned only with the slave as property
and injury as damage to one’s property, whereas the Covenant Code refers to the treat-
ment of the owner toward his own slaves and not damage to another person’s property.
In this way, the biblical law actually fills a gap in slave laws by expressing some humani-
tarian concern for the treatment of slaves.

Nevertheless, in the case of two laws having to do with slaves, the notion of the slave
as property is still present. In the case of homicide of a slave by his owner (Exod 21:20–
21), a matter not found in the Hammurabi Code, the owner is held responsible, al-
though the penalty is not explicitly stated. But if the homicide is unintentional, as at-
tested by his survival for a day or two, then there is no punishment in addition to the
owner’s loss of his slave’s services; that is, “he is his money.” In a law concerning
the goring ox (Exod 21:28–32), if an ox gores (and kills) a slave, male or female, then
the owner of the slave is to be reimbursed thirty shekels for the loss.

The Compensation Laws: The Goring Ox, Exodus 21:28–36

The laws that are concerned with the goring ox are among the most celebrated in the
study of the Covenant Code and raise in a particular way the issue of the relationship
of the Covenant Code to the Mesopotamian legal tradition. Unlike the matter of homi-
cide and bodily injury, in which one must decide on intentionality, these laws address
the issue of culpability for possible negligence. The close relationship of the Covenant
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Code to the Hammurabi Code may be observed by simply comparing the laws in Exod
21:28–32 with those in LH §§250–52.134

Exod 21:28–32
28Whenever an ox gores to death a man
or woman, the ox shall be stoned, and its
flesh shall not be eaten; but the owner of
the ox shall be cleared.
29But if the ox has been accustomed to gore
previously, and its owner had been warned
and had not restrained it, and it kills a man
or woman, the ox shall be stoned and its
owner likewise put to death.

32If the ox gores a male or female slave, the
owner shall pay their master 30 shekels of
silver, and the ox shall be stoned.

LH §§250–52
§250 If an ox gores to death a man while
it is passing through the streets, that case
has no basis for a claim.

§251 If a man’s ox is a known gorer, and
the authorities of the city quarter notify him
that it is a known gorer, but he does not
blunt(?) its horns or control his ox, and that
ox gores to death a member of the awîlu-
class, he (the owner) shall give 30 shekels
of silver.
§252 If it is a man’s slave (who is fatally
gored), he shall give 20 shekels of silver.

The law in Exod 21:28 is virtually parallel with LH §250, except for the disposal of the
ox. In Exod 21:29 the negligence that results in death is treated as a capital offense,
whereas it is only a penalty of 30 shekels in the Hammurabi Code. The goring of a
slave, male or female, is treated in the same way in both the Covenant Code and in the
Hammurabi Code, except for the degree of compensation. There is nothing in the
Hammurabi Code that corresponds to the possibility of redemption, as in verse 30, or
the application of the law to the goring of son or daughter in verse 31.

It is not hard to see that the Hammurabi Code is the model upon which these laws
have been formulated, with some particular expansions. The most distinctive expan-
sion is the concern for the disposal of the goring ox by stoning and not eating its flesh.
There is a special religious concern here that is not present in the Hammurabi Code.
Elsewhere, the Covenant Code, in Exod 22:31 [32], expresses a similar taboo about
eating such animals.135

The law in Exod 21:33–34 deals with an act of negligence that is similar to many
such laws in the cuneiform codes. The issue of the goring ox returns, however, in Exod
21:35–36, and here it is a case of one ox goring another ox. Here the principle of lex
talionis is applied to animals and deserves special attention. Lev 24:18 deals with the
killing of a neighbor’s animal by a very simple principle, “life for life,” which is under-
stood as payment of compensation, using the verb !lv. The Covenant Code clearly
accepts this principle but then fills in a “legal gap”136 by creating a whole series of laws
that deal with compensation for the death of animals, as well as for other property
damages. In particular, the extended legal narrative in Exod 21:33–36 specifies that when
a person does not actually strike a neighbor’s animal to cause its death but through
negligence (the uncovered cistern or the vicious ox) is nevertheless responsible for its
death, he must compensate on the talionic principle of “ox for ox.” It is hard to see how
the lawgiver of Lev 24:18, who speaks of someone killing another’s animal, could sum
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up in this simple statement the whole body of compensation law in the Covenant Code.137

The development must certainly be in the other direction.
The application of the talionic principle to mean compensation in the case of ani-

mals may be found in a special law in Exod 21:35–36. This law is not in the series in
the Hammurabi Code, but the first half of this law is closely paralleled in the Laws of
Eshnunna, LE §53.

Exod 21:35–36
35When someone’s ox injures his neighbor’s
ox so that it dies, they shall sell the live ox
and divide the money received, and also
divide (the carcass of) the dead animal.
36However, if it was known that the ox had
previously gored, and its owner had not
restrained him, he will completely compen-
sate ox for ox and the dead animal will also
be his.

LE §53
If an ox gores another ox and causes its
death, the two ox-owners shall divide the
value of the living ox and the carcass of the
dead ox.

The parallel between LE §53 and verse 35 is so close that a direct literary relationship
seems to be the only way to account for it. In his study of the laws of Eshnunna, R.
Yaron states: “Anyone looking at the two texts [Exod 21:35 and LE §53] without pre-
conceived notions will see at once how closely similar they are, not only in the actual
solution proposed but even in the mode of formulation. The identity of the very pecu-
liar ruling laid down in both sources makes it virtually certain that they are connected
with each other, probably since both borrowed from a common font, Oriental legal
practice.”138 This opinion is supported by J. J. Finkelstein, who asserts: “Moreover, the
form which the goring-ox laws take in the Covenant Code is so close to its cuneiform
analogues that it bespeaks the presence in Palestine of an almost canonical knowledge
of the precise phraseology of the earlier Akkadian formulation. There is, in short, no
certain way at present of explaining the verbal identity between sources that are perhaps
five hundred years and many miles apart. But the fact of this identity is incontrovertible
and compels us to postulate an organic linkage between them even if this linkage can-
not be reconstructed.”139 The case is set forth with even more vigor and logic by M. Malul,
who sets out in detail all of the similarities and differences between the Mesopotamian
laws on the goring ox and those in the Covenant Code. He comes to the conclusion
that the relationship between a descendant of the Hammurabi Code and the Laws of
Eshnunna texts and the Covenant Code must be a literary one.140 He speaks of the
author of the Covenant Code as having the Mesopotamian legal texts in front of him.

The decisive arguments for literary dependence in the case of the laws regarding the
goring ox are twofold. First, the language and wording of the laws are so close as to
preclude coincidence. A notable example is the use of the verb #gn in Exod 21:35 in the
sense of “to gore,” which is parallel to jgn in the other texts. This is not the usual mean-
ing of #gn in Hebrew, but in the cuneiform laws both verbs are used interchangeably in
the sense of “to gore,” so that this special sense of #gn must have been taken over from
the Mesopotamian model text. Other examples of close wording could also be cited.141
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Second, the law does not seem to arise out of a particular social situation, because ref-
erences to such cases of injury and damages by oxen are extremely rare in legal docu-
ments, so that it is best explained as a literary topos within a legal scholastic tradition.142

The differences are no more than what one would expect in the case of laws being taken
over by a new legal and social setting and made to fit its general ideological outlook and
Weltanschauung.143 There are corresponding differences among the Mesopotamian laws,
and one would expect even greater differences to be evident between the laws of that
region and time and those of the Hebrew codes. It is the degree of similarity that is
remarkable and must be accounted for.

Yet all these scholars, and those like Otto who argue against their position, come to
this question with the preconception of an early date for the Covenant Code, from pre-
state times to the eighth century B.C.E., which does not suggest an appropriate historical
setting in which such a direct borrowing could have taken place. The only reasonable
possibility is that the author of the Covenant Code was a resident of Babylonia during the
exile and was familiar with Mesopotamian legal texts as well as those of his own tradition,
Deuteronomy and the Holiness Code. He often makes new laws based upon the models
in the older codes or combines them in creative ways. Thus, he adds the second clause in
verse 36 that seems to be a direct qualification of the first clause in verse 35, based upon
the law of the habitually goring ox (v. 29). The qualification as applied to the ox goring
another ox is not represented in the extant Mesopotamian legal tradition, so it is probably
an innovation of this jurist. At the same time, he makes use of the talionic principle of
“ox for ox” as the basis of compensation, as set forth in Lev 24:18.

The Violation of an Unmarried Virgin: Exodus 22:15–16 [16–17]
and Deuteronomy 22:28–29

Let me begin by making a brief observation that was made by R. H. Pfeiffer many years
ago but has subsequently been ignored or forgotten.144 Pfeiffer noted that Deut 22:13–
29 contains a set of laws in casuistic style (with slight D editing) that have to do with
sexual relations. These include relations between a man and a betrothed (vv. 23–27) or
unbetrothed virgin (vv. 28–29). It is only the last law, about the violation of an un-
betrothed virgin, that is paralleled in the Covenant Code:

Deut 22:28–29
28If a man happens to meet a virgin who
is not betrothed, seizes her, and lies with
her and they are discovered,
29the one who lay with her shall pay to the
father of the virgin fifty shekels of silver and
she shall be his wife because he violated
her. He will not be able to divorce her
during his lifetime.

Exod 22:15–16 [16–17]
15If a man seduces a virgin who is not be-
trothed and lies with her, he shall pay the
bride-price for her and she shall become
his wife.
16If her father completely refuses to give her
to him, he will weigh out the equivalent
of the bride-price for virgins.

As Pfeiffer previously noted, the Deuteronomic laws on marriage and sexual relations
cannot be derived from the Covenant Code, because the latter does not contain paral-
lels to any of the laws in Deut 22:13–27. The Covenant Code contains only the last law
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about the unbetrothed virgin in abbreviated form (Exod 22:15 [16]). However, the
Covenant Code adds a situation (v. 16 [17]) that is not covered in Deuteronomy, namely,
if the father refuses to give his daughter to the man who has violated her, then the latter
must hand over the bride-price for virgins. So obvious was this as an example of the
Covenant Code’s dependence upon Deuteronomy that Pfeiffer developed a special theory
to account for it. He suggested that the Covenant Code was added to Exodus in the
exilic period by a redactor who had access to an old Canaanite law code, the same one
that was used by Deuteronomy, and that he added to the Covenant Code the law that
was missing from Deuteronomy’s treatment of marriage laws. This expedient by Pfeiffer
was necessary because he was still committed to an early date for most of the Covenant
Code. However, such a redactor is unnecessary if the author of the Covenant Code,
and not just a redactor, was using Deuteronomy.145 And there is no support for an old
Canaanite law code as Alt and others supposed.

Nevertheless, the idea of a Mesopotamian legal tradition behind the casuistic laws of
Deuteronomy and the Covenant Code has much to commend it. While the Hammurabi
Code does not contain any laws about an unbetrothed maiden, the Middle Assyrian
Laws do address this issue. The relevant part of MAL A§55 states:

If a man forcibly seizes and rapes a maiden who is residing in her father’s house, [. . .]
who is not betrothed(?), . . . the father of the maiden shall take the wife of the fornicator
and hand her over to be raped. . . . If he (the fornicator) has no wife, the fornicator shall
give “triple” the silver as the value of the maiden to her father; her fornicator shall marry
her; he shall not reject her. If the father does not desire it so, he shall receive “triple”
silver for the maiden, and he shall give his daughter in marriage to whomever he chooses.

The Middle Assyrian Laws clearly reflect the notion of a penalty of triple the usual bride-
price, whether the father consents to the marriage or not, and this notion of penalty
seems to be reflected in Deuteronomy as well with the stipulation of fifty shekels of
silver. The Covenant Code merely aims at restitution in stipulating the usual bride-
price in both cases. But Deuteronomy does not have the final clause about the father’s
lack of consent, and this is added by the Covenant Code to make up for this deficiency.146

This does not mean that the law in Exod 22:15–16 [16–17] is merely a late, redactional
addition to the Covenant Code because it fits awkwardly with the preceding property
laws.147 If a redactor wished to add only a clause to the marriage law that was missing
from Deuteronomy, why add it to the Covenant Code rather than to Deuteronomy,
where it clearly belongs? Its position in the Covenant Code makes sense only if the
Covenant Code is a later composition than Deuteronomy and all of its casuistic laws
are viewed as supplemental to those of Deuteronomy.

Another solution similar to that proposed by Pfeiffer is to attribute similar or paral-
lel laws in Deuteronomy and the Covenant Code to a common third source. In this
vein, A. Rofé identifies several laws in Deut 21–25 as belonging to a homogeneous
group of laws that come from “a common source, a single written document,” and to
this group he also attributes Exod 22:15–16 [16–17] together with its parallel in Deut
22:28–29.148 The problem of whether or not the law in the Covenant Code can be
attributed to a common source with the Deuteronomic material is that not only are they
similar, but there appears to be clear overlap in which Exod 22:15 essentially repeats
Deut 22:28–29. That would make it difficult to understand both as coming from the
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same source. Rofé disputes that they are in fact the same and makes a distinction be-
tween “rape” cpt in Deuteronomy and “seduce” htp in the Covenant Code.149 But it
is hard to see what the legal distinction between the two would be. The laws in Deut
22:22–27, which precede the one dealing with the unbetrothed virgin, make the dis-
tinction between the consent of the woman and rape with very similar language. It is
best, therefore, to explain the difference in language in the Covenant Code as merely a
shortened version of the longer text in Deuteronomy. This would mean that the author
of the Covenant Code has the Deuteronomic law before him and extends it to include
a new situation under the influence of the Mesopotamian legal tradition. This is quite
different from the proposal to reconstruct an older Hebrew code, parts of which show
up in the Covenant Code and parts in Deuteronomy.

Another law, in Lev 19:20–22, has to do with betrothal to a female slave and the
possibility of adultery. It has some similarity to Exod 21:7–11, except that instead of a
young woman being sold into marriage as a slave, here the marriage would result in a
change in status from slave to free. The interpretation of the law, however, is very con-
troversial.150 There are some disputed terms which lead to quite different renderings of
the first clauses in verse 20, but I will set out the following version for discussion:

If a man has sexual intercourse with a woman, a slave girl, who has been assigned/
betrothed (tprjn) to another man but not yet ransomed or given her freedom, a distinc-
tion (trqb) shall be made [i.e., between this case and that of a free woman]; they will not
be put to death, because she had not yet been freed. He is to bring his reparation offering
(!va) to Yahweh to the door of the Tent of Meeting. . . .

A number of issues are involved in the interpretation of this law. First, the law falls
under the general prohibitions against adultery with the threat of the death penalty, so
there must be two different men involved: the one committing the sexual act and the
betrothed. What is not clear is whether there is also a fourth party, the owner of the
slave distinct from the first male. If that were the case, however, one would surely ex-
pect some statement of damages to the owner of the slave, so it is more likely that the
one who violates the betrothed slave girl is the owner.

Another issue that arises is whether the slave girl is Hebrew or foreign and whether
or not she is merely a temporary debt-slave. That she is both a Hebrew woman and a
debt-slave is the position of Westbrook,151 and this dictates how he understands the
Hebrew terminology and the legal interpretation of the text. This is probably correct
since only Hebrew slaves could be redeemed or given their freedom, on the basis of
Deut 15:12–18 and Exod 21:2–11. However, the law in Lev 25:39–46, considered above,
constitutes a problem because in it a Hebrew debt-slave is not to be treated as a slave at
all. Yet Neh 5:1–13 certainly indicates that female Hebrews could be enslaved. Even
though Exod 21:2–11 does not deal with debt-slavery (contra Westbrook), it suggests
that all Hebrew slaves could be redeemed or gain their freedom through time. So we
are not dealing here with foreign chattel-slaves. What complicates the discussion, how-
ever, is the fact that this law uses the terminology of the Priestly Code and must be
understood within the context of that code. It may perhaps be based upon an older
casuistic law, but it is concerned now with the priestly !va offering in this particular
case. Thus, it is not a typical example of casuistic law and may be defective in some of
its clauses. It is also clearly later than any of the laws in the other codes.
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Concerning the disputed terms tprjn and trqb, the first should be rendered as equiva-
lent to hcram, “betrothed,” of the other marriage laws in Deut 22:23–29 and Exod 22:15–
16 [16–17]. The unusual term is perhaps used to distinguish the quite different be-
trothal arrangements. The word trqb is best understood in terms of the P use of the
verb rqb in Lev 13:36 and 27:33, as B. J. Schwartz suggests.152 He renders the verb in
the sense of making a distinction, and this seems to work well in all cases.

The law therefore envisages the situation in which a slave owner has agreed to as-
sign a slave girl to a free male for marriage on payment of her ransom and freedom, but
before the transaction has taken place, he himself has sexual intercourse with her.
However, the fact that she was not yet free distinguishes this case from those in which
the law of adultery of free persons applies, and therefore, they are not to be put to death.
There are no other damages, not even to the betrothed man,153 since it is a slave girl
that is involved, but the owner is nevertheless not without some approbation and must
offer a guilt offering for his actions.

This law may be viewed as a supplement to the Deuteronomic laws on marriage and
adultery in Deut 22:13–29, which say nothing about the treatment of slaves. The slave
girl law of Leviticus does not fit well with the laws of the Holiness Code in Lev 25:39–
46 but seems to presuppose the distinction between free and slave that we have in Exod
21:2–11. This agrees very well with the designation of the Leviticus verses as an addi-
tion of the Priestly Code.

Conclusion

The old scheme advocated by Alt and still maintained by many scholars in modified
form, that the lex talionis in Exod 21:23b–25, along with the participial prohibitions in
21:12, 15–17, belong to an archaic Israelite body of law that was combined at an early
stage with an originally foreign “Canaanite” body of casuistic law to form the first bib-
lical law code, the Covenant Code, must be given up. The principle of lex talionis is
very much at home in the legal tradition of Mesopotamia, and its application is found
in the same areas of bodily injury that we have in the Covenant Code. Likewise, the
participial prohibitions reflect a form of legal expression that arises in the exilic period,
usually to express general principles of law, and those used in the Covenant Code are
closely integrated with the other casuistic laws. The mishpatim of Exod 21:12–22:19
[20] were composed as a series of legal narratives in casuistic style that were intended to
fill in “gaps” in the legal tradition of Deuteronomy and the Holiness Code, especially
as these had to do with tort law, including bodily injury and property law. To do so, the
lawmaker borrowed heavily from the cuneiform legal tradition, with which the exilic
author of the Covenant Code seems to have been directly familiar.

With respect to the arrangement of the mishpatim, there can be no doubt that he
was strongly influenced by the Hammurabi Code for the ordering of the laws in Exod
21:12–36. These follow the same order and subject matter as LH §§195–252 and often
contain very similar laws. At times, however, the author is inclined to draw upon the
Hebrew legal tradition of Deuteronomy and the Holiness Code, as well as Hebrew custom
law, to modify the laws that are taken over from the Babylonian legal tradition. The
Covenant Code is a very small sample of possible laws, but even the Hammurabi Code,
which is very much larger, hardly covers a large area of those legal situations that are
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actually dealt with in the courts. Thus, the high degree of correspondence between the
laws in the Covenant Code and those found in the Babylonian codes is quite remark-
able and argues strongly for direct literary dependence upon the latter.

As we saw above, the participial prohibitions, especially in the formula tmwy twm, are
not an archaic form of law, as Alt argued, but can best be compared with similar laws
in Ezekiel and the Holiness Code in the exilic period. The form is a late variant of the
casuistic style and has direct parallels in some cases with laws formulated in the casuis-
tic style. Even those forms that deviate from the basic pattern do so as particular devel-
opments of Deuteronomy and the Holiness Code. The first group, in Exod 21:12–17,
is closely integrated with the casuistic laws that follow. The first prohibition within the
series, dealing with homicide (v. 12), is qualified by conditional clauses in a quasi-casu-
istic style that has its equivalent in the Hammurabi Code (LH §207) law that deals with
unintentional manslaughter, but the prohibition is formulated very differently, drawing
upon the Deuteronomic law of asylum (Deut 19:1–13). The reversion to the second-
person style and the first-person reference in “my altar” link it with the prior law of the
altar in 20:24–26 and the divine voice of the larger narrative setting. The mixture of
forms and styles in the Covenant Code simply follows the sources from which the au-
thor drew his material. It is not the result of redactional layers in the text. The single
divinely chosen altar likewise reflects the small community of Judah in the exilic and
early restoration period.

The laws on bodily injuries revert to the Babylonian model very closely in the case
of the first one, in 21:18–19 (see LH §206), and in the practice of alternating corre-
sponding clauses dealing with injuries to slaves (21:20–21, 26–27), although the bibli-
cal author is more concerned with how an owner treats his own slaves than injury to
another owner’s slaves, as in the Hammurabi Code. The law regarding injury to a preg-
nant woman in 21:22–25 follows the Babylonian order, but in this specific case, the
author has modeled it on the legal narrative of Deut 25:11–12 as a special situation and
combined it with the general principles of lex talionis, based upon Deut 19:19–21 and
Lev 24:17–20. The legal tradition of casuistic tort law from Mesopotamia, with its ex-
tensive treatment of injury to the pregnant woman, was the basis for the choice of this
particular subject and not the report of a particular case, as some have suggested. The
direction of borrowing could not be clearer, because the only way that one can under-
stand the two parts of the Covenant Code law that are quite different in form and style
from Mesopotamian law is by reference to the parallel laws in Deuteronomy and Leviticus.
This is the same mixing of sources as was the case with the previous laws on homicide
and unintentional manslaughter, with the provision of asylum and the same use of the
second-person singular in the final penalty clause.

Our study of the lex talionis series (21:24–25) reveals that its position here is in-
tended to replace the individual talionic laws of the Babylonian source with a summary
drawn from Deuteronomy and the Holiness Code. While the Covenant Code and the
Holiness Code use the talionic series to summarize the cases of bodily injury, the
Deuteronomic use (Deut 19:16–21) is related to the giving of false testimony in a court
of law, which is especially concerned with homicide cases as in the Hammurabi Code
(LH §§1–4). The application of the series of injuries to slaves in the Covenant Code
(21:26–27) again follows the pattern of class distinction in the Babylonian code, but it
applies the law in a humanitarian fashion to the treatment of one’s own slaves. What
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becomes clear from this comparative study is that the principle of lex talionis is not an
ancient “nomadic” form of law derived from the time of Israel’s origins but a common
Mesopotamian legal practice and is reflected most strongly in the texts of the exilic period
when contact with Babylonian law was most direct.

The laws regarding the goring ox in the Covenant Code (Exod 21:28–32, 35–36)
demonstrate most clearly the direct literary dependence upon the Babylonian legal tra-
dition. As in the case of the law relating to the injury to a pregnant woman, they dem-
onstrate that the Covenant Code is a literary creation, imitating laws from other collec-
tions and not drawn from actual legal verdicts in a court of law. The virtual nonexistence
of such cases among the many thousands of extant legal documents reflecting actual
cases effectively excludes any other possibility. The casuistic corpus is a single literary
composition and not the process of successive redactions of small collections of urban
and rural laws. The final laws in this group, regarding the seduction of an unbetrothed
virgin (22:15–16 [16–17]), are to be understood as an expansion of the series of family
laws in Deut 22:13–29, and as Pfeiffer clearly saw, this means that the whole series of
casuistic laws must have been added to the Hebrew legal tradition later than those of
Deuteronomy. Our examination of the corpus of casuistic laws as a whole confirms this
verdict. Next, we will compare the laws of the second half of the Covenant Code with
the other biblical laws.
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Contrary to much of the discussion on the Covenant Code, there is no clear break or
division between the civil laws of the first half of the code and the ethical and religious
laws of the second half. Thus, the three religious laws in Exod 22:17–19 [18–20] that
come after the casuistic laws are similar in form and content to those in the earlier part
of the laws in Exod 21:12–17, and that is where I have treated them. And there are
many other interconnections between the two bodies of law that make it very doubtful
that the two halves ever existed independently from each other. Nevertheless, it is true
that there are no civil laws of the casuistic type in this part of the code and therefore no
parallels with the cuneiform legal traditions. Ethical and religious concerns predomi-
nate, and the motivation of divine sanction or approval replaces social penalty. Within
this block of laws, there are groups or series of laws that may be considered together,
but this in no way implies that they were ever independent, self-contained series, com-
bined by editors, as so many earlier scholars have argued. They all contain the same
relationship to the earlier codes of Deuteronomy and the Holiness Code that we have
seen to be the case in the previous block of laws. To demonstrate that this is indeed so
will be the task of the discussion that follows.

Social and Humanitarian Commandments

There are two sets of social and humanitarian commandments in the Covenant Code:
Exod 22:20–26 [21–27] and 23:1–9.1 Both sets have an important bearing on the ques-
tion of the Covenant Code’s relationship to Deuteronomy and the Holiness Code. An
important study of these laws was undertaken by J. Morgenstern that was part of an
extensive treatment of the Covenant Code carried out in the 1920s and 1930s, in which
he followed certain basic methodological principles that came out of that period but
that still have much in common with current studies in biblical law and these laws in
particular.2 Morgenstern engages in extensive comparison between the Covenant Code
and the other biblical codes, as well as other relevant Old Testament texts. He believes
that the Covenant Code in general was made up of a number of short, primitive series
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that had been combined and expanded over the course of more than five hundred years.
This leads him to introduce a myriad of editorial hands and levels into the develop-
ment of the code over this long period of time, and these editorial levels frequently
overlapped the compositional development of Deuteronomy and the Holiness Code.
Nevertheless, for Morgenstern, all explanations of the parallels in these laws move from
the Covenant Code to Deuteronomy and the Holiness Code, or else the similarities go
back to older sources. Such a scheme means that it is scarcely possible to bring against
it any argument for the priority of Deuteronomy or the Holiness Code over the Cov-
enant Code.

Today there is less of a tendency to try to reconstruct the primitive series of short
laws, such as those in Exod 22:20–26 [21–27] and 23:1–9. Nevertheless, the hortatory
and motivational clauses within these ethical laws are still often viewed as redactional
additions.3 That opinion, however, seriously prejudices any comparison between these
laws and those of other biblical codes. Thus, the question of the form of these prescrip-
tions and prohibitions, as first set out by Morgenstern, needs to be addressed. Morgen-
stern identifies these ethical commandments with the Hebrew term hwxm and views the
collections in 22:20–26 [21–27] and 23:1–9 as based upon two originally separate twxm
series, which he reconstructs by removing all the hortatory or motive clauses as second-
ary redactional additions.4 A number of studies that have addressed various form-criti-
cal aspects of these laws will be helpful for such a consideration.5 Morgenstern himself
has pointed to the fact that these commandments are quite different from the previous
laws in that they are addressed primarily to individuals and deal with sins rather than
crimes, social ethics rather than matters that the state can regulate.6 They are therefore
lacking in any penalties and depend entirely upon the direct personal address in the
second person and on the hortatory and motivational clauses for their intensity and
seriousness. The problem with the form-critical approach in the past has been to iden-
tify a primitive Sitz im Leben that would support a primitive series of apodictic prohibi-
tions and then to use this as a basis for the form-critical discussion of these laws.7 The
form-critical reconstructions depend on a circularity of argumentation with little control
from comparison with other biblical texts, especially the other codes.

The humanitarian laws of the two series in 22:20–26 [21–27] and 23:1–9 are a mixture
of the direct apodictic command form, “you shall/shall not,” and the “if-you” condi-
tional form with yk or !a. The second-person address is also a mixture of singular and
plural forms. This same mixture of apodictic and “if-you” forms is likewise evident in
the humanitarian laws of Deuteronomy in Deut 15 and 22–24 and the Holiness Code
in Lev 19 and 25 (but where the second singular predominates).8 In the past, the dis-
cussion and development of these forms have always assumed the antiquity of the
Covenant Code and used this as a point of departure for such questions. More recently,
however, a quite different solution to the problem of form has been suggested. In G. A.
Chamberlain’s study of the comparison of the Covenant Code with Deuteronomy, he
observed that within those laws of Deut 12–25 that are most characteristic of Deuter-
onomic themes, the laws are mostly in the second-person singular, they are primarily of
the apodictic and “pseudocasuistic” (“if-you”) types, and the simple forms are augmented
with secondary clauses and hortatory additions. These forms are not characteristic of
the Near Eastern legal tradition in general but correspond to the style and type of com-
mands that one finds in treaties, especially the Esarhaddon treaties and loyalty oaths.
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He states: “The preponderance of evidence really leaves little doubt that Deuteronomy
is a covenant text built around treaty forms and concerns. Deuteronomy shows a firm
outline, a strong political sense, a free use of treaty forms and language, that we must
regard as conclusive.”9 In Deuteronomy, it is the parts of the code that emphasize the
absolute loyalty to Yahweh and the various requirements that this entails where this
direct personal address is primary, and from here it is carried over into the social legis-
lation and related laws.

Likewise, in a recent form-critical study of the second-person imperfect verb forms in
the Covenant Code, W. Morrow comes to the conclusion from a comparison of Near
Eastern legal forms that the second-person references in the Covenant Code have been
influenced by the treaty (covenantal) paradigm, but he is unable to account for how this
came about because he assumes the greater antiquity of the Covenant Code.10 How-
ever, if the Deuteronomic Code is the older of the two, then there is no difficulty be-
cause the Covenant Code has simply taken it over from Deuteronomy, and especially
those parts such as the social and humanitarian legislation where it is most heavily
dependent upon Deuteronomy.11

Furthermore, if the Covenant Code follows Deuteronomy in the use of the second-
person apodictic commands and in the use of the “if-you” (pseudocasuistic) form of
law, then there is no longer any reason to view the motive clauses as secondary, because
this usage also comes from Deuteronomy both in style and in content. The secondary
character of the motive clauses is disputed on other grounds as well in the studies of
B. Gemser and R. Sonsino.12 There is no reason therefore, on form-critical grounds, to
view the ethical and humanitarian laws in 22:20–26 [21–27] and 23:1–9 as earlier than
Deuteronomy. This opens the way for a comparative study of their content.

First Series: Exodus 22:20–26 [21–27]

We begin with the series in Exod 22:20–26 [21–27]13 and the initial injunction in verse
20 with its parallel in 23:9:

You must not defraud a stranger nor oppress him, for you were strangers in the land of
Egypt. (22:20 [21])
You must not oppress a stranger, for you know the life of a stranger, for you were strang-
ers in the land of Egypt. (23:9)

Morgenstern explains the duplication of these two commands as the result of their
belonging to two different sets of twxm, corresponding to the two series. A different
explanation is to see them as forming an inclusio for the same series of similar laws, but
neither explanation is very convincing. The laws that follow in 23:10–12 also have a
strong humanitarian concern and deal with the same social groups of the poor and
needy. Furthermore, if one eliminates the motive clauses, the repetition is greatly weak-
ened, but we have seen above in the form-critical discussion that there is no need to
consider them as secondary.

The two injunctions have to do with defrauding and oppressing the stranger (rg). While
Deuteronomy expresses a certain concern for the stranger (rg), as well as other marginal
groups in society,14 it does not have a law against their abuse. Within the Pentateuch, the
specific parallel to the injunction not to defraud the stranger is Lev 19:33–34, which states:
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Whenever the stranger resides in your homeland, you are not to defraud him. Just as the
native-born among you, so will the stranger who resides among you be to you. You will
love him as yourself, for you were strangers in the land of Egypt. I am Yahweh your God.

The argument in the motive clause that uses the condition of the Israelites in Egypt is
familiar from Deuteronomy. In three places (5:15; 15:15; 24:22) it uses the comparison
“You are to remember that you were a slave in the land of Egypt” as a motive for show-
ing kindness to the slave or the poor. In one text (10:18–19), however, it expresses
God’s concern for securing justice for the fatherless and the widow and, out of love for
the stranger, providing him with food and clothing.15 It then adds the exhortation “So
you shall love the stranger, for you were strangers in the land of Egypt.” It is not hard
to see that Lev 19:33–34 has developed directly out of these Deuteronomic texts. Yet
the concern in the Holiness Code has changed from offering humanitarian aid to the
marginal in society to that of treating the alien (rg) as an assimilated member of the
community: “You shall love him as yourself.” This is the application of the general prin-
ciple expressed in Lev 19:18 (“You must love your neighbor as yourself”) that refers to
all of one’s countrymen.

The source for Exod 22:20 [21] and 23:9 is equally clear; it is taken almost verbatim
from Lev 19:33–34, but in abbreviated form.16 There is one significant addition, the
use of the verb “to oppress” ($jl), which is repeated again in 23:9. This theme comes
directly from J’s account of the Egyptian oppression (Exod 3:9), where both verb and
cognate noun are used. In addition, 23:9 places considerable weight on the Egyptian
sojourn analogy by the additional explanation “You yourself know what it is like to be
a stranger,” which is a creative expansion of the analogy argument. There is no justifi-
cation for allocating some parts of the text to redactors.17

The concern for the ger is closely followed in 22:21 [22] by the command about the
widow and orphan: “You must not wrong any widow or orphan.” The earliest pro-
phetic text that speaks out against mistreatment of these three groups and which de-
nounces fraud (hnh) and violent treatment (smj)18 is Jer 22:3 (see also 7:6): “Do not
defraud or use violence toward the stranger, the orphan, or the widow.” This same
connection of stranger, orphan, and widow is found in Ezek 22:7 (see also v. 29): “The
alien among you has been oppressed; the orphan and widow have been defrauded by
you.” It is perhaps significant that the plight of the ger is not in evidence as a concern
in the eighth-century prophets and comes into view only in the late monarchy or early
exilic period. It is for this reason that F. Crüsemann wants to associate the rise of this
concern with the downfall of the Northern Kingdom.19 Since these prophetic texts are
from the late monarchy and early exilic period, as are the references in Deuteronomy
and the Holiness Code, there is no need to tie concern for the ger to this particular
historical event of the late eighth century. The combined concerns of Exod 22:20–21
[21–22] belong to the same horizon as the exilic prophetic texts and the other two law
codes on which it is dependent.

In recent traditio-historical discussions on the combination of these three, the stranger,
orphan, and widow, much has been made of the order and arrangement of these groups.20

It has been observed that within the Deuteronomic tradition generally, there is a fairly
fixed order of “stranger-orphan-widow” (rg-!wty-hnmla), which is also followed in Jer 7:6;
22:3; Ezek 22:7 (but orphan-widow-stranger in Deut 10:18). The order in the Covenant
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Code, however, is different, with the sequence of widow-orphan. N. Lohfink takes from
this the view that the Covenant Code does not yet reflect the fixed formula of Deuter-
onomy,21 but in Zech 7:10 and Mal 3:5 the order corresponds to that of the Covenant
Code.

The command in Exod 22:21 [22] not to oppress the widow and orphan is followed
by a divine warning in verses 22–23 [23–24]:

If you do afflict them and they cry out to me, I will certainly hear their cry and my anger
will blaze and I will kill you with the sword so that your wives will become widows and
your sons orphans.

A similar kind of appeal to God by the poor against ill-treatment is found in Deut 15:9
and 24:15, using different language: “He appeals against you (l[ arq) to Yahweh and
it will be held against you as a sin.” There is also an implicit threat in the statement in
Deut 10:18: “He [Yahweh] executes justice for the orphan and widow.” The language
of the Exodus text, however, is very characteristic of other parts of J, both with respect
to the cry for help as in the exodus story (Exod 3:7–9; 14:10–14) and in the expression
of God’s anger. The threat in which the punishment will be made to fit the crime is
reminiscent of prophetic speeches of divine judgment.

The commandment in Exod 22:24–26 [25–27], which has to do with making loans,
is in the “if-you” (pseudocasuistic) form. It is in two parts, which must be considered
together, and reads:

If you lend money to any of my people, the poor in your community, you are not to act
like a creditor to him; you are not to extract interest from him.
If you take in pledge the cloak of your neighbor, by the time the sun has set you are to
return it to him, because it is his only covering. It is the cloak for his body; in what else
is he to sleep? If he should cry out to me, I will heed, for I am compassionate.

This law has the same horizon of early exilic prophecy and the law codes of Deuteronomy
and the Holiness Code as the previous humanitarian laws. It must, however, be under-
stood within the context of the development of the practice of usury and the increas-
ingly stringent laws against it as reflected in the prophetic and legal texts. The abuses
associated with loaning at interest and the consequent impoverishment of large num-
bers of Israelites at the hands of their fellows are well attested in the prophetic literature
of the eighth century. Yet there is no indication that loaning at interest was wrong in
itself. Within the law codes of the Pentateuch, Morgenstern has argued that Deut 15:2
represents a stage in the development of the institution of lending when the charging of
interest was still permitted.22 It states:

This is how the remission of debts is to be made: every creditor (hvm l[b) shall remit the
debt of his neighbor. He shall not press his neighbor, his fellow countryman, for repay-
ment, for the remission of Yahweh has been proclaimed.

The year of remission, hfmv, was introduced to address some of the abuses of loaning
at interest by giving relief from the burden of debt. It is likely that the law as a regular
cycle of release every seven years was unenforceable, and so a further measure of chari-
table relief was attempted, as in Deut 15:7–11, to assist the poor but still allow loans on
pledge. Closely associated with Deut 15:1–3 and 7–11 in language and perspective is
Deut 24:10–15, which contains two laws that arise out of the previous text on debts.
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The first (vv. 10–11) allows for the making of a loan on interest (hvn) but restricts a
creditor (hv,nO) from forcibly entering the house of a borrower to take his pledge for a
loan. It further qualifies this law (vv. 12–13) by making special allowances for the poor,
who may only be able to pledge their cloaks in which they sleep. It must be returned at
sunset. The second law (vv. 14–15) has to do with paying wages to the poor in a timely
fashion, at sunset. Both these injunctions regarding the poor are supported by both
positive and negative motivations: in the first (v. 13), blessing by the poor person and
credit (“righteousness”) from Yahweh for compliance, and in the second (v. 15), an
appeal to the deity against the offender, in which the employer will be held accountable
(guilty of “sin”). These same two motivations appear in Deut 15:9–10. This practice of
loaning at interest is still the case by the end of the monarchy. As Morgenstern points
out, in Jeremiah’s complaint “I have not lent at interest (hvn) nor has anyone lent (hvn)
to me, yet everybody curses me” (Jer 15:10), the institution of loaning at interest is not
regarded as improper as such.23

The matter of loaning on interest, however, becomes a prohibition in Deut 23:20–
21 [19–20]:

You are not to charge interest on a loan (^vn) to your brother [fellow countryman], whether
interest on money, food, or anything on which interest can be charged. To the foreigner
you may charge interest, but to your countryman you may charge no interest, in order
that Yahweh your God may bless you in all you undertake upon the land that you are
entering to occupy.

The law covers all commodities that may be used for interest-loans and makes a distinc-
tion between a fellow Israelite and a foreigner, the same distinction that earlier existed
between the Israelite and the foreigner in the hfmv (15:2–3). Both the motivation for
such behavior in the positive divine blessing and the anticipation of occupying the land
are in keeping with the other parenetic portions of Deuteronomy so that the whole
formulation is thoroughly Deuteronomistic in character.

The same attitude toward forbidding the charging of interest to “your brother” is
expressed in Lev 25:35–37, in somewhat different language:

If your brother becomes poor and cannot support himself in your community, you are to
maintain him; just as the alien and sojourner, he is to live in your community. Take no
interest from the capital advance (^vn) or interest from the repayment (tybrt), but fear
your God, so that your brother may live in your community. Do not charge interest on
the advance (^vn) of money nor add interest on credit (tybrt) for food supplied.

This law builds upon the prior Deuteronomy law with the regulations about “your
brother” in the same way as the law regarding the Hebrew slave. Here the Holiness
Code makes this restriction apply particularly to the poor. The remarks about the na-
ture of the loans have also become more precise and fit the language of the Holiness
Code. This same prohibition against the taking of both these kinds of interest, ^vn and
tybrt, are to be found in Ezek 18:8, 13, 17; 22:12, where the practice is strictly con-
demned and in the same context of concern for the poor. This gives us the social hori-
zon of the early exilic period for the beginning of this prohibition on interest.24

If we now look again at Exod 22:24 [25], it becomes clear that the law against loan-
ing on interest belongs to the period after Ezekiel and the Holiness Code. It uses both
verbs hvn and ^vn, so that it supports the later legislation against loaning on interest
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(^vn) while at the same time prohibiting the earlier practice reflected in the use of hvn.
Furthermore, the double object, “my people” and “the poor in your community,” re-
flects the concerns of the two codes. The reference to “my people” is the equivalent of
“your brother” in Deuteronomy as an Israelite distinct from the “foreigner,” whereas
the “poor in your community” are the “brother” who has been reduced to poverty in
Lev 25:35. Even the use of the prepositional phrase ^m[, “among you” (here rendered
by “in your community”) seems to reflect its frequent use in Lev 25:35–37. Further-
more, the primary concern is with addressing the problems of the poor as in the Holi-
ness Code. The Covenant Code seems to be an abbreviated version of both Deuteronomy
and the Holiness Code. The obvious implication of this is that Exod 22:24 [25] must
reflect precisely this development of Israelite social ethics and therefore come at the end
of this process in the exilic period.

The second part of the law in Exod 22:25–26 [26–27] has to do with the taking of
the cloak of the poor person as a pledge on a loan. Its parallel is to be found in Deut
24:12–13, which states:

If he [the debtor] is a poor man, you must not sleep in his pledge. You must return to
him his pledge as soon as the sun sets, so that he may sleep in his cloak. He will bless
you and it will be a credit to you before Yahweh your God.

As we saw above, this injunction follows from a law that allows for loaning at interest
with some controls. In the case of Exod 22:25–26 [26–27], the qualification is attached
to the law in which loaning at interest is forbidden, so it must be the later version. The
connection between the two parts is much closer and clearer in Deuteronomy than in
the Covenant Code. The Deut 24:12–13 law makes immediately clear that it is a poor
person who is reduced to using his cloak as a pledge, whereas in Exod 22:25 [26], this
fact must be assumed from verse 24 [25] and may only be inferred from the statement
in verse 26. On the other hand, it seeks to explain more fully the connection between
the cloak and the pledge.

The use of the term “your neighbor” in 22:25 [26] and “the poor” in verse 24 [25] is
interesting because it is also paralleled in Deut 24:10, 12 but with the order of the two
terms reversed. Deuteronomy begins with the general category of “your neighbor,” the
fellow countryman, to whom loans may be made, and then moves to the more specific
class of loans to “the poor.” This is entirely consistent with the internal development of
this legislation from Deut 15 and within Deuteronomy, as we have seen. The Covenant
Code reverses these two terms so that the whole of the legislation on loans now has to do
with “my people, the poor,” and “your neighbor” is now a member of this class.

The motivation clause in Exod 22:26b [27b] is expressed quite differently from that
of Deut 24:13b. In the latter case, the poor man blesses the compassionate person, and
it becomes a credit to him before God. This is very similar to the theme of the righteous
man in Ezek 18 who gets credit for his good deeds before God and is attested as “righ-
teous” (qydx). The situation in Exod 22:26b [27b] implies the opposite situation of abuse
of the poor man’s pledge, and so the wicked person receives condemnation, as in Ezek
18. The form of the warning is similar to that of 22:22–23 [23–24], with the appeal of
the wronged party to God: “if he cries to me, I will hear, for I am compassionate”
(v. 26b [27b]). Instead of the third-person reference to Yahweh in Deuteronomy, the
direct first-person divine voice is used.
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The phrase “I am compassionate” (yna @wnj) also calls for some comment. It is not
typical of the Dtr, who in one late instance in Deut 4:31 uses the epithet “merciful
God” (!wjr la) to suggest Yahweh’s forgiving nature toward his people. The attribute
“compassionate” corresponds to the usage within J itself and is found in Exod 34:6–7
in the epithet @wnjw !wjr la, “the merciful and compassionate god,” one of a series at-
tached to the name of Yahweh.25 Most of the epithets emphasize the forgiving nature of
Yahweh, but there is also one that includes God’s role as a judge who “does not acquit
the guilty” (v. 7). Likewise, the suggestion in Exod 22:26 [27] is that the deity who has
compassion on the plight of the poor is at the same time a threat to those who wrong
them.

Second Series: Exodus 23:1–9

Within the second series of social laws in Exod 23:1–9, scholars are accustomed to
characterize those in verses 1–3 and 6–9 as court procedures.26 But such a description
is a little misleading because there is no framework or introduction that points to such
a setting and it must be adduced entirely from the content. While the setting for these
apodictic admonitions may be a court of law, the intent is to set forth general principles
of behavior as in the previous group of humanitarian commands. The first apodictic
injunction in 23:1a, “You are not to start a false rumor,” is parallel to a law in the
Decalogue (Deut 5:20): “you are not to bear false witness against your neighbor.” This
is intended as a general principle and not a court procedure although it is likely derived
from the discussion of such procedures in Deut 19:15–19.27

However, the prohibition in 23:1b calls for special comment. It states: “You are not
to conspire with an evil person to be a malicious witness (smj d[).” This warning against
perjury must be understood in the light of the court procedures of Deut 19:15–19. The
Deuteronomic text states that at least two witnesses are needed to sustain a charge against
someone, and then tells what to do in the case of a single “malicious witness” (smj d[).
Exod 23:1 assumes this longer discussion of Deuteronomy but then includes a situa-
tion not covered by Deuteronomy by warning against collaboration with the first as a
second “malicious witness (smj d[),” which would actually fulfill the requirement of the
two witnesses of Deut 19:15. The procedure in Deuteronomy simply has no way of
dealing with two malicious witnesses.28 Thus, the warning in Exod 23:1b presupposes
the injunction against a single “malicious witness” and goes beyond it. The reverse,
that Deuteronomy develops its law out of the Covenant Code, hardly seems likely.29

The text in Exod 23:2 is very difficult and almost certainly corrupt,30 but any conjec-
tures have gained few adherents.31 I would propose the following:

fpvm tfhl !ybr yrja tfnl !dAl[ hn[tAalw t[rl !ybrAyrja hyhtAal
You should not follow the majority into evil deeds; nor should you testify in a capital
case (!dAl[) by inclining after the majority so as to pervert justice.

This retains verse 2a as it is but reads !d for br (which is very difficult) and supplies fpvm
(with LXX) to complete the final verb.32 To understand the text, one must look at the
second half first. It clearly deals with testifying in a court of law if we can take the verb hn[
together with the final phrase “to pervert justice” as fairly certain. This calls to mind the
text in Lev 19:16, which seems to deal with this theme in a similar way. It states:
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You must not go about as a slanderer among your people; you must not stand against
your neighbor in a capital offense (^[r !dAl[). I am Yahweh.

The second part of this text seems to reflect the remarks about witnesses in Deut 19:15–
21 and the seriousness of offering false testimony in a capital offense. I think that this
is also the best way to understand Exod 23:2b, and I have rendered them both in the
same way. There is a parallel to Lev 19:16a quoted above in an accusation made by
Ezekiel in Ezek 22:9: “Slanderous men are present in you [Jerusalem] in order to shed
blood.” This seems to relate the two ideas of slander and giving testimony in a capital
offense.

What seems particularly distinctive about the admonition in Exod 23:2a is the notion
that the “many” (!ybr) are a group associated with doing evil and must be avoided. I can
find no such warning in the other codes. Yet it is noteworthy that the “many” (!ybr) are
identified in the Servant Song of Isa 52:13–53:12 as those who are transgressors in need
of the servant’s restoration. The one righteous servant stands against the many evildoers.
It is also significant that the setting for the Servant Song is dominated by the metaphor of
the just one suffering injustice at the hands of the many in a court of law.

The admonition in Exod 23:7 again relates more closely to verses 1–2 than to its
immediate context and seems to deal with false testimony by witnesses. It states:

Avoid a false charge, and do not cause the death of the innocent (yqn) and guiltless (qydx);
for I will never acquit the guilty.

The rendering of rqvArbd as “a false charge” is supported by the use of rbd in the sense
of a charge brought by a witness in Deut 19:15 and the references to the “false witness”
(rqvAd[) in the same context, verse 18. Deut 19:19–21 spells out the consequences of
such false testimony, which is to be administered according to the principle of lex talio-
nis. The admonition in the Covenant Code above expresses this in the form of the
divine threat of punishment: “I will not acquit the guilty.” This is very similar to the
statement that the deity makes to Moses in Exod 34:7, “he [Yahweh] will never acquit
the guilty,” using the verb hqn instead of qdx, a close synonym as the pair yqn and qydx
in the same verse indicate. This is very similar to the divine threat at the end of Exod
22:26 [27].

There are three “laws” in the form of exhortations to judges that should be consid-
ered together, 23:3, 6, and 8. They read:

Verse 3: Do not show favoritism to a poor person in his lawsuit.
Verse 6: Do not deprive your poor of justice in his lawsuit.
Verse 8: Do not take a bribe, for bribery blinds the clear-sighted and perverts the just
pronouncements.

As a set of injunctions scattered among others that do not have to do with judges spe-
cifically, it is a rather curious collection and not without problems.33 The first command-
ment, in Exod 23:3, seems simple enough, but the obvious problem with this state-
ment is that there is a far greater danger in a court of law that the rich and the powerful
will be favored over the poor. Yet nothing is said about that. The injunction in verse 6
seems very general by comparison with the specific advice of the other two, and yet it is
structured as a counterpart to verse 3. Verse 8 does not fit the pattern of short state-
ments with its expanded explanation.
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The obvious parallel to these laws is the exhortation to judges in Deut 16:19, which
follows the instructions about the appointment of judges (v. 18) who are to dispense
true justice. The advice to judges states:

You must not deprive anyone of justice by showing favor or taking a bribe, for a bribe
blinds the eyes of the wise and perverts the just pronouncements.

There are three prohibitions here. The first is general: “Do not deprive (anyone) of
justice.” The last two are more specific: “Do not show favor” and “Do not take a bribe,”
which I have construed as particular instances of the general principle. The explanatory
clause is added to the final command of the series. Similarly, in 1 Sam 8:3, Samuel’s
sons, as judges, are charged with taking bribes and perverting justice. This same com-
bination is found in the proverbial literature. Prov 17:23 states:

A wicked person takes out a bribe from his pocket to pervert the path of justice.

And Prov. 18:5 admonishes:

Showing favor to the wicked is not good, thereby depriving the righteous of justice.

All these texts seem to point to the statement about not perverting justice as the general
principle, which may be expressed alone,34 and the second two prohibitions as particu-
lar examples of the first. The fact that the court setting for the unit in Deut 16:19 is very
clear, that the verse is constructed as a literary unity, and that the last half (v. 19b) is
quoted almost verbatim in Exod 23:8 make it most likely that the Covenant Code drew
upon this text in composing the other texts. This means that the first two injunctions
in Deut 16:19a were split apart and made into two separate commandments and their
order was reversed.

The theme of not showing favoritism in Exod 23:3, however, is quite different from
the wording in Deut 16:19a and is developed in a curious way, as noted above. Some
light can be thrown on this by a parallel in Lev 19:15:

You are not to do mischief in passing judgment, by either favoring the weak (ld) or show-
ing respect (rdh) for the great (lwdg).

This has the same structure as Deut 16:19 with its three prohibitions, the first general and
the second and third specific. This law seems to spell out the full implications of what
Deuteronomy means by not showing favor, but the weight of such injunctions is always on
the threat of perversion of justice by the powerful. The law in the Covenant Code would,
therefore, seem to ignore this side of the issue and only refer to partiality for the poor.

The specific wording of the law in the Covenant Code, however, points in quite
another direction. It could be understood as a shortened version of the Holiness Code
law, in which the subject of the first part, “poor” (ld), is combined with the verb “to
show respect” (rdh) from the second. The problem with this solution is that the final
product does not make sense, for the verb rdh has to do with honor and respect and is
not appropriate for the “poor.” I would therefore accept the suggested emendation of
ld to lwdg.35 This would yield the sense “Do not show favoritism to a powerful person
in his lawsuit.” That would mean that the Covenant Code simply chose the wording
from the second part of the Holiness Code law as the part that needed the most empha-
sis. This solution would also provide a balance for verse 6.36
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This leaves Exod 23:6, which is directly parallel to the first injunction in Deut 16:19aa.
This clause is now treated as a separate command and extended to apply specifically to
the poor. Houtman raises the interesting question: To whom does the personal pro-
noun refer in the phrase “your poor” (^nyba)?37 He answers the query by suggesting that
it does not have reference to the poor in general but to a poor person who is directly
involved with the subject addressed in the initial verb. He therefore renders the phrase:
“ein bedürftiger Mensch, der von dir abhängig ist,” and understands the lawsuit to be
between these two persons. I consider this a rather forced and unlikely interpretation.
The parallel in verse 3 does not suggest such a narrow limit. The phrase “your poor”
seems to refer to the same group as “the poor of your people” (^m[ ynyba) in verse 11.
The fixed pair “poor and needy” (ldw @wyba) are so frequently used for a class of persons
and not of anyone in a state of dependence that the same must be the case here.38

Houtman further cites the parallel in Deut 15:11:

For the poor (@wyba) will not cease from the midst of the land. Therefore, I command you,
saying, “Open wide your hand to your countryman, to your needy and your poor (^nwyba)
in your land.”

This text, however, does not support Houtman’s position. The whole unit from verses
7–11 deals with the poor in Israel as a class and how the people as a whole are to
respond to them. It speaks throughout of “your brother, the poor” (@wybah ^yja), which
means Israel’s poor and not a particular landholder’s dependents. The language in Exod
23:6 very likely derives from this particular terminology as developed in Deut 15:11.
Furthermore, in both verse 3 and verse 6, the prohibition ends with the phrase “in his
lawsuit” (wbyrb), which is also not in the parallel text of Deut 16:19. Yet in Deuteronomy,
such a phrase was not necessary because the series of injunctions is introduced as in-
structions to judges. Such an introduction is missing in the Covenant Code, so the
author must add this phrase to make the context of the lawcourt clear.

Lost or Distressed Animals: Exodus 23:4–5

Two sets of parallel laws in the Covenant Code and Deuteronomy deal with lost and
found animals and animals in distress. These are Exod 23:4–5 and Deut 22:1–4. The
diachronic direction in which one reads the development of these two laws makes a
significant difference in their understanding. Almost all scholarly discussion of these
texts begins with the assumption that the one in the Covenant Code is the older law,
even when it is often argued that parts of Exod 23:4–5 are late or have undergone late
modifications.39 We will begin with Deuteronomy. Deut 22:1–3 states in rather color-
ful fashion:

You are not to see your fellow countryman’s [“brother’s”] ox or sheep wandering loose
and make yourself scarce from them. You must return them to your countryman. If the
countryman is not close by and is unknown to you, bring the animal into your own quarters
and keep it with you until the countryman comes looking for it. Then return it to him.
Do the same for his donkey, for his cloak, or anything else that your countryman loses.
You may not ignore them.

This law covers the situation of lost and found property, whether it is a wandering animal
or a piece of apparel. If the owner is known, it should be restored; if he or she is not
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known, it should be held until the owner comes to claim it. This is a civic duty.40 The
law’s form is a mixture of apodictic prohibition (v. 1) and the pseudocasuistic style
(vv. 2–3), characteristic of Deuteronomy. Like many laws of Deuteronomy, it is clearly
formulated for the sake of those in the Israelite community, expressed as an association
of “brothers.”41

The parallel law in Exod 23:4 states:

Whenever you happen to come upon the ox of your enemy or his donkey wandering, you
must return it to him.

The form and language of the first half of the law have changed significantly. In place
of the negative prohibition, there is a pseudocasuistic protasis and only one verb, “you
encounter,” to describe the situation. Nevertheless, the apodosis still contains the same
strong affirmation. The law, while certainly related to the Deuteronomy parallel, has an
entirely different intention.42 In this version of the law, the wandering animal now belongs
to “your enemy” (^bya). The significance of this designation is either ignored or com-
pletely played down in most treatments of the text. Thus, Houtman construes the text
to express merely a way of getting along with people in an “obviously small commu-
nity.”43 Noth considers that “this ‘enemy’ ‘who hates you’ apparently means a man with
whom one is having or has had a dispute at law or with whom perhaps a dispute at law
is now for the first time imminent, and for this reason these clauses have been inserted
in the present context.” However, there is no evidence that the term “enemy” (bya) is
used in this way. Noth, of course, must admit that this highly particular interpretation
of the enemy assumes what is expressly stated in Deut 22:1–4.44 There is simply no way
to make sense of the law without assuming that the wandering animals of those who
are not enemies (i.e., one’s fellow countryman) should be treated in this way as well.
That is exactly what is stated in Deuteronomy. Consequently, it makes the most sense
to consider this law in Exod 23:4 as an expansion of the Deuteronomy law into a quite
new concern, namely, animals belonging to the “enemy” and not fellow Israelites.

Recently, Otto has taken up the view of Noth and Houtman that the “enemy” is
merely an opponent at law in the local community and that Deuteronomy has given the
law a reformulation to make it into a national law so that the term “your brother” (^yja)
in Deut 22:1–4 is inclusive of all Jews, including the “enemies.”45 This is stated in
contradiction to every Deuteronomic usage of the term “enemy” (bya). Furthermore, Otto
regards the reference to lost articles in Deut 22:3 as an extension of the law by Deu-
teronomy to include the substance of the law in Exod 22:8, which also deals with lost
property. Thus, he claims that the combination of Exod 22:8 [9] and 23:4–5 in Deut
22:1–4 falsifies the thesis that Deut 22:1–4 is a source for the Covenant Code. The
interjection of Exod 22:8 [9] into the discussion calls for some additional comment.
First, it should be observed that this text belongs to a larger context of property laws in
Exod 22:6–9 [7–10] in which the opponent at law in dispute over property rights is
consistently referred to as “his neighbor” (wh[r), which would be the equivalent of “your
brother” in Deuteronomy, but it never uses terms like “enemy” or “the one who hates
you” as in Exod 23:4–5. Second, the laws in Exod 22:6–9 [7–10] are in casuistic form
and not ethical admonition and have to do with matters of theft and contested property
claims resulting from both illegal acts or lost property that has been found and not
returned. Deuteronomy has nothing to do with such a legal process, and Deut 22:3
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could hardly be understood as a summary of such laws. It is quite plain that those in
the Covenant Code do not derive from Deuteronomy either but from the Babylonian
legal tradition, as seems clear from similar laws in the Hammurabi Code (LH §§9–13).

Otto goes on to suggest that Exod 22:8 [9], with its remark about bringing the contest-
ing claims to “the God” (!yhlah) so the deity can decide the guilty party, refers to some
cultic decision, such as an ordeal, at the local sanctuary, which is eliminated by the
Deuteronomist in the interests of centralization. There is, however, no need to consider the
remark in the Covenant Code as having anything to do with local sanctuaries. That is a red
herring. The idea of taking oaths before God and of settling disputes by ordeal is common
to Babylonian law and is referred to in LH §9, which deals with lost or stolen property. But
it is also a feature of the Priestly Code (Num 5), and a similar process is reflected in Deut
17:8–13. However, Deut 22:1–4 does not reflect any legal process, just general admoni-
tion, so there is simply no relationship between these laws in either direction.

If the law is understood as dealing with a class or group of persons, “your enemy,”
who are not Israelites, then it must mean those who live outside the territory of Israel.
This raises the obvious question of the circumstances under which the animals of the
enemy would be encountered by Israelites, who are then urged to return them. It can-
not be when Israel or Judah are living in their own territorial region, for it would be
extremely rare that they would be able to identify a wandering ox as belonging to a
particular Moabite, Ammonite, Aramean, etc. The answer must be when the Israelites
are living in close proximity or among the “enemy,” and that is precisely the situation
of the Babylonian exile. It is significant that Lev 26:34–45 speaks repeatedly of the exile
as the “land of your enemies.” In that situation, a stray animal might very well belong
to an “enemy.” This is a clear case of the author formulating a law for the diaspora.

Regarding the substance of the law, there are a number of possibilities in interpret-
ing it.46 The law could have in mind the damage caused by wandering animals so that
it is a duty to prevent any animals of friend or foe from doing so. But nothing is said
here about damages and their consequences, and the term “enemy” is inappropriate in
laws with that kind of concern. Nor does it have anything to do with avoiding the charge
of theft.47 On the contrary, this law and especially the parallel law in Deut 22:1–3 seem
to urge action and involvement in the recovery of lost property even when such action
runs the risk of being construed as theft. In Deuteronomy, the impulse to avoid getting
involved goes against one’s civic duty. However, Exod 23:4 does not have merely civic
duty in mind as in Deuteronomy. Rather, the focus is now on the welfare of the animal.
Any animal, even one belonging to an enemy, therefore, should be returned. Nothing,
of course, need be said about an animal whose owner is not known, since that could
hardly then be one belonging to an enemy. Nor is there any comment about lost items
of clothing, because the law is not about returning lost property as it is in Deuteronomy.

The parallel laws in Deut 22:4 and Exod 23:5 deal with a closely related theme re-
garding large animals. They may be set down side by side:

Deut 22:4
You are not to see the donkey or ox of your
countryman lying down in the road and
avoid them. You must help him raise them.

Exod 23:5
Whenever you see the donkey of your foe48

lying helpless under its load, and you hold
back from freeing it, you must help him
free it.
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In this case the large animal is not lost but in distress, so that one should assist with the
fallen beast. The form and language of the Deuteronomic law follow very closely that of
verse 1, with a strong prohibition, “you are not to see . . .” with a second verb governed
by the same negative, “and avoid,” followed by an infinitive absolute and imperfect
emphasizing the positive action.

The parallel to this law in Exod 23:5 is more controversial. The language of the text
is certainly awkward and there have been a number of proposals to deal with its prob-
lems and interpretation.49 The first problem has to do with the middle clause (tldhw
wl bz[m); is it to be taken with the protasis or the apodosis? If it is taken with the protasis
(as above), it creates a certain awkwardness of style and is usually rendered by a para-
phrase, as in REB: “however unwilling you may be. . . .” If it is taken as part of the
apodosis, then the two statements appear contradictory: as a command to desist and as
a command to do whatever is implied by the verb bz[. This usually results in attributing
two different meanings to the same verb in the same context. A common solution is to
regard the middle clause as secondary and unnecessary, but this merely postpones the
need to explain why the redactional addition was made if it was not needed.

Alan Cooper is one who advocates taking the verb bz[ in both middle and final
clauses in the same way, with the meaning of “leave, abandon,” to produce a “plain
sense” of the text: “Nothing could be plainer than the plain sense of Exodus 23:5, a
couple of refractory particles . . . notwithstanding.” He goes on to paraphrase the law in
the following way: “If you see your enemy’s loaded ass recumbent, although you might
be tempted to interfere with it in one way or another, you must leave it alone.”50 This
supposed plain sense is hardly clear or meaningful, for the following reasons:

1. The previous law urges action for the benefit of the animal and its owner. It would
be very odd to have it coupled with a law that advises nonaction, to the detriment of
animal and owner. Such inconsistency is unlikely.

2. The Deuteronomic parallels suggest that both laws are of the same kind and call for
helping the owner of the animals. Cooper must argue that Deuteronomy misunderstands
the law that it has taken over from the Covenant Code. It is very unlikely, however, that
an ancient lawgiver misunderstood the “plain sense” of the law in the other code.

3. Cooper ignores the problem of the “refractory” particle wm[, “with him,” at the
end of Exod 23:5, which also appears in a similar place in Deut 22:4 and signifies that
the action to be taken is to be done together with the owner. But it hardly makes sense
to suggest that the owner of the animal will also “abandon” it together with its load.

If we compare the situation in Deut 22:4 with that in Exod 23:5, we see that the
former mentions only that the animal is fallen and must be raised, but a fallen animal
is not a problem unless the animal is loaded. That may be assumed from the remark in
Deut 22:4 about the beasts of burden being “on the road” and accompanied by the
owner. Nevertheless, Exod 23:5 amplifies precisely this aspect of the problem, namely,
that it is the animal’s load that prevents it from getting up and must be removed. In
such a case, the animal must be “freed” from his load, after which he may be raised and
reloaded. All of this is to be done together with the owner (wm[). There is no difficulty
in understanding the verb bz[ as “free, release” in this context.

The only problem that remains is how to account for the unusual construction of
the middle clause as a second protasis. This is explained from the parallel construction
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in Deut 22:1 and 4 in which the negative governs both initial verb, “you see,” and the
second verb, “you avoid.” Changing the negative clauses to conditional yk clauses in
Exod 23:4–5 causes no difficulty in the first law in verse 4, but in verse 5 the initial
verb, “when you see,” is followed by a second verb, “and you hold back,” that is the
equivalent to the second verb of Deut 22:4 with its implied negative. Therefore, the
actual meaning of the middle clause in Exod 23:5 is “You are not to hold back from
freeing it,” even though the negative is not expressed. The use of the verb “to see” (har)
at the beginning and the particle wm[ at the end makes it clear that the construction is
derived from Deuteronomy.

The focus of the law, however, has changed from Deuteronomy to the Covenant
Code. In the latter, it is a case not just of helping someone raise up a large fallen animal
but rather of helping an animal in distress. The presence of the animal’s owner is com-
pletely played down.51 In both of the situations in the Covenant Code involving ani-
mals, the principle of humane treatment has been drawn out of a law that had a very
different purpose in mind, related to Deuteronomy’s larger scheme of the ideal Israelite
community. It is difficult to see how one could go from the law in the Covenant Code
to that of the parallel in Deuteronomy, but the concept of extracting new laws from old
ones by the author of the Covenant Code seems entirely plausible.52

In this respect one may also compare the Sabbath law in the Decalogue of Deuter-
onomy and that of the Covenant Code in Exod 23:12. In the Decalogue (Deut 5:12–15),
the emphasis is upon the cessation of work as a religious observance for all members of
the household, including the slaves, the domestic animals, and the resident alien. It then
singles out the slaves for special humanitarian concern with the statement, “that your male
and female slave may rest as you do,” supported by the motive statement, “You should
remember that you were a slave in the land of Egypt.” In Exod 23:12, this humanitarian
concern for the slave is now extended to include the animals and the alien as well: “that
your ox and your donkey may rest and your home-born slave and alien may refresh them-
selves.” This shares the same interest in the humane treatment of animals that is present
in the extension of the law in 23:4–5. All of these laws share the same sentiment and
perspective and belong to the single author of the Covenant Code.

The Social and Theological Setting of the Humanitarian Laws

The conclusions that may be reasonably drawn from the above analysis of the indi-
vidual laws in this group contrast sharply with recent study of the Covenant Code. The
position of F. Crüsemann in his major work on Hebrew law may serve as a useful com-
parison.53 Building on the structural analysis of Halbe and Osumi,54 Crüsemann re-
gards the block of humanitarian laws as the clue to a major reform of the official civil
code reflected in the mishpatim whereby those most vulnerable in society, the aliens,
orphans and widows, and the poor generally are assured of justice. This reform he sees
as a response to the eighth-century prophets, especially Amos, and the fall of the North-
ern Kingdom, which led to a flood of refugees into the south. All of this is based upon
the prior certainty that the Covenant Code is older than the other codes. Against this
view, I have argued above that the social laws reflect the historical horizon of the exilic
period, exhibiting dependence upon Deuteronomy and the Holiness Code, as well as
the prophet Ezekiel. This is evident in the following ways:
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1. Form-critically, they manifest their dependence upon the distinctive forms of
Deuteronomic laws of the apodictic and pseudocasuistic “if-you” type. In this, they par-
allel the forms and usage of the introductory laws in Exod 20:22–26. In both, one also
finds the same divine voice and the same frequent links with the larger narrative con-
text of J. This form-critical argument is a much more certain criterion for understanding
the composition history of these laws than the redactional reconstruction of Crüsemann
and others based upon structural analysis.

2. The social laws take up the same humanitarian concerns for the marginal per-
sons in society as reflected in Deuteronomy and the Holiness Code. It is true that these
first appear in the works of the eighth-century prophets, but the specific details are simi-
lar to those found in Jeremiah and Ezekiel. In particular, the prohibition against usury
as a means of dealing with impoverishment for debt is reflected only in the final stages
of Deuteronomy, in the Holiness Code, and in Ezekiel, and its validity is assumed and
supported by the Covenant Code.

3. The principles of justice in the court of law with respect to the duties of judges
and witnesses build upon, and extend, those expressed by Deuteronomy and the Holi-
ness Code. In this respect, the warning about a second malicious witness goes beyond
Deuteronomy’s discussion of the false witness.

4. In the area of civic responsibility concerning lost animals or the fallen beast of
burden, the Covenant Code also goes beyond Deuteronomy by including non-Hebrew
owners and expressing concern for the animals themselves, regardless of who the owner
might be. Furthermore, in these laws, there is a clear indication of the social context
reflecting life in the exile among one’s “enemies.”

In all of these ways the humanitarian laws portray the same social, ethical, and theologi-
cal concerns and the same historical horizon that are manifest in the larger corpus of J
in the Pentateuch.

Apodictic Prohibitions and Injunctions

There is a short series of apodictic commands in Exod 22:27–30 [28–31] that do not in-
clude any penalty clauses and that are a mixture of types, some being prohibitions in the
negative and some positive injunction and admonition. In this respect, the series is not
unlike the Decalogue in form. The placement of this series is curious because the first pro-
hibition (22:27 [28]) has a close association with the participial laws in 22:17–19 [18–20],
both in subject matter and in source. At the same time, the series interrupts the collection
of humanitarian laws in 22:20–26 [21–27] and 23:1–9 and has some similarities in structure
and content with the cultic laws in 23:10–19. Yet one should resist rearranging the laws
into discrete collections and attributing the present arrangement to one or more redactors.

Prohibition against Cursing God and the Community Leader: Exodus 22:27 [28]

The first law, in 22:27 [28], is a prohibition in two equally balanced parts:

You must not treat the deity with contempt (llq), and a leader (aycn) among your own
people you must not curse (rra).
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Judgments on the antiquity of this text have been very divided and are primarily based
upon the presence of the term aycn in the second half. Some have argued that the refer-
ence to this form of leadership rather than the king places the law in the pre-state pe-
riod.55 Those who regard the law as compiled in the time of the monarchy and who still
wish to view this law as original argue that it is a designation for a clan leader and
understand “your people” in a more limited way, or they see in the use of aycn an im-
plicit criticism of the monarchy as an institution.56 The frequent use of aycn in Ezekiel,
the Holiness Code, and P suggests that the reference is to the recognized form of lead-
ership in the exilic period, and this is the reason that many scholars have considered
this verse as secondary.57 In my view, however, aycn belongs within the same social horizon
as the rest of the code—namely, the exilic period—and is therefore quite appropriate.

The first part of the text also raises a problem for its larger context in that it refers to
the deity as object of the verb while in the laws that precede and follow the deity speaks
in the first person.58 The reason for this form and wording of the law is to be found in
the parallel in Lev 24:15–16. The present text has been overlaid by P and incorporated
into a story to illustrate the law of blasphemy, but the original is not hard to extract
from this expanded version. It reads:

Anyone who treats God59 with contempt (llq) will be held responsible for his sin; the
one who curses (bqn) the name of Yahweh will be put to death (tmwy twm).

There are two parts to this law, as in Exod 22:27 [28], but in this case, both parts deal
with cursing the deity. The form is also different. Here in the Holiness Code, especially in
the second half, it closely resembles the participial prohibitions that are otherwise used in
the Covenant Code, and the entire injunction occurs in the immediate context of the laws
in Lev 24:17–21 of the same form that we saw above were previously used by the Cov-
enant Code in Exod 21:12–17. There seems little reason, therefore, to doubt that the
author of the laws in Exod 21:12–17 is also the author of this text in Exod 22:27 [28]. In
imitating Lev 24:15–16, however, he has adopted the same language, using “God” (!yhla)
and the verb llq, but he has changed the clause into an apodictic prohibition. Instead of
repeating the same theme in a parallel injunction as in Lev 24:16a, J (the author of the
Covenant Code) has paired it with an injunction against cursing the aycn.

The fact that J drew this law from Lev 24:15 is quite sufficient to account for the
shift from the deity speaking in the laws before and after and the deity as object in this
law. It may be noted that in Lev 24:15–16, P was faced with the same problem because
in the larger context Yahweh is speaking to Moses. So to introduce the set of laws with
the deity referred to in the third person, he adds at the beginning of verse 15 the phrase
“Say to the Israelites,” which is entirely artificial since Moses reports the whole speech
in verse 23 and not just the older laws. Yet it illustrates very well the process by which
authors, J or P, incorporate materials into their work without always making the neces-
sary changes to make the person and number of the subject agree.

A General Cultic Admonition: Exodus 22:28a [29a]

The next unit in the apodictic series is 22:28–29 [29–30]. It is a little curious to find
this set of cultic laws at this point in the code and not combined with those in 23:10–
19. Such a combination does not occur in the parallel laws in Exod 34:18–26, so there
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must be some other reason to explain why the author has opted for this arrangement
here. The verbal connections between the two sets of laws in 22:28–29 [29–30] and
23:10–19 are such that there is no need to suppose different sources or strata within
the code to account for this.60

The first clause in verse 28a [29a] is in the form of a prohibition like the prior law
of verse 27 [28], and this form may have been used to provide a connection between
the laws. Yet it is not a true prohibition but a negatively stated injunction:

Both your fullness [of grain] and your drippings [of winepresses] you are not to hold
back.61

This is a very strange injunction and it is hard to know what it means as a law. The terms
halm, “fullness,” and [md, “tears,” are very imprecise and hardly correspond to legal lan-
guage. They can only be understood in conjunction with Deut 22:9, which uses the rare
word halm together with [rz, “seed,” to mean “the fullness of your grain crops.” And
while Deuteronomy does not have the term [md, it does use a parallel phrase, “produce of
your vineyard,” which suggests that this is what is meant by the “tears.” The line is poetry,
and its impact is entirely rhetorical and not legal. However, this does not solve all the
problems. The law in Deut 22:9 suggests that grain is not to be sown in vineyards be-
tween the rows because it will result in the total harvest (“fullness of grain”) being “con-
secrated” (vdq) to the deity.62 This law is given as a warning and does not suggest that
such a forfeiture is a good thing. Taken at face value, however, Exod 22:28a [29a] would
seem to suggest that the total harvest should, in principle, be dedicated to the deity and
this should not be regarded as a penalty. In practice, however, this is not what the law
means, so that the principle must have in mind some other law or set of injunctions.

The closest parallel to this general principle in Deuteronomy is the law of the tithe
in Deut 14:22–26. The law specifies that in the divinely chosen sanctuary the people
are to eat the tithe, which is “a tithe of your grain, your wine, and your oil, as well as the
firstlings of your cattle and sheep.” A number of observations may be made here: (1)
the first three commodities of the tithe here roughly correspond to “your fullness and
your drippings” of the Exodus law; (2) the tithe commodities are followed by a general
statement about the gift of firstlings, as they are in Exod 22:28b [29b], the next line of
the law in the Covenant Code; (3) this is a general statement of principles that is fol-
lowed later in the law code (Deut 15:19–16:17) by more specific treatment of such gifts,
which is also the case in the Covenant Code; (4) immediately preceding the law of the
tithe, in Deut 14:21, there is a prohibition against eating anything that has died a natu-
ral death, the direct parallel to the law in Exod 22:30 [31], which follows this unit. All
of this suggests a close association of these two units. It confirms the view that the gen-
eral principle, stated in cryptic poetic language in 22:28a [29a], really has to do with the
tithe and can only be understood as a summary statement of the tithe as we have it in
Deuteronomy. The Covenant Code cannot be taken literally; it presupposes and is
completely dependent upon Deuteronomy for its sense and is otherwise meaningless.

Child Sacrifice and Firstborn Animals: Exodus 22:28b–29 [29b–30]

The next law, 22:28b–29 [29b–30], if less ambiguous, is even more controversial.63 It
reads:
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The firstborn of your sons you are to give to me.
Thus you will do to your oxen (and) your sheep.
Seven days he/it is to be with his/its mother; on the eighth day, you are to give him/it
to me.

Fishbane has observed that the clause in verse 29a [30a] (“Thus you will do to your
oxen and your sheep”) may be construed as an exegetical expansion.64 Its placement in
the text creates syntactical and grammatical problems for what follows, principally in
the lack of agreement between the third-person singular pronouns (“he/it,” “his/its,”
“him/it”) in 29b [30b] and the plural antecedents in verse 29a [30a] (“oxen,” “sheep”).
With verse 29a [30a] bracketed, the rest of the law makes good sense as a unit and
seems to refer to some form of dedication or sacrifice of firstborn sons.

There are, however, some difficulties with this reconstruction. First, if verse 29b [30b]
applies to human firstborn sacrifice, then the law would seem to restrict the practice to
eight-day-old children, but all the examples of child sacrifice in the Old Testament sug-
gest older children (e.g., Gen 22).65 It hardly seems likely that the practice was that
restrictive. Second, if the reference to animals in verse 29a [30a] is excluded, then one
must explain how two separate practices, one dealing with firstling animals and the
other with newborn children, came together and were generalized under the same law.
It is usually assumed that the original law included all firstlings, human and animal,
and that the distinction between the two, in which the human firstborn is redeemed, is
secondary. Thus, the relationship between the practice of child sacrifice and the offer-
ing of firstlings becomes a desideratum for further clarity on this law. Third, the pro-
nouns in verse 29b [30b] do, in fact, have reference to the firstborn of the oxen and
sheep and are therefore appropriately in the singular, as we shall see below in the case
of the parallel laws.

This raises the question of whether or not the restrictions in verse 29b [30b] apply
only to the animals. This seems to be the position taken by G. Brin, in which he relates
this text only to the offering of an animal at the local altars “close to its birth.”66 He
understands the statement in verse 28b [29b] as an act of dedication of the firstborn to
the service of the deity, using the Samuel story (1 Sam 1–2) as the model,67 but the gift
of that child was the fulfillment of a vow and was not a case of compliance with a law.
Nevertheless, if the whole of verse 29 [30] refers primarily to animals, then it raises the
possibility that the sacrifice/dedication of firstborn sons was combined with a different
law having to do with the firstlings of animals. There are many references in which the
two practices of child sacrifice and the offering of firstlings are dealt with quite sepa-
rately, and these need to be explored.

In a recent book, J. Levenson begins with the law as set out in Exod 22:28b–29
[29b–30] as the legal basis for the practice of child sacrifice in ancient Israel.68 This he
does on the assumption that the Covenant Code, to which the law belongs, is the old-
est law code of ancient Israel and therefore precedes those references in the prophets
(Jer 7:30–31; 19:5–6; and Ezek 20:25–26) that, in his view, quite unequivocally point
to the practice of child sacrifice in the late monarchy period. He therefore rejects the
attempt by R. de Vaux to construe this law in any other way than as a reference to child
sacrifice.69 For Levenson, Jeremiah and Ezekiel seem to make references to a disputed
law having to do with the sacrifice or dedication of children to the deity, and it is the
law in Exod 22:28b–29 [29b–30] that is regarded by Levenson and others as the law in
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question. The weight of Levenson’s discussion, however, rests upon the statement in
22:28b alone (“The firstborn among your sons you are to give to me”), and he says
nothing about the second part of the law in verse 29 [30] and the various problems of
interpretation that are associated with it. Taken in isolation and out of context, the state-
ment in verse 28b [29b] cannot be used as the starting point for the discussion of child
sacrifice in ancient Israel.70

Let us therefore turn to those texts outside the Pentateuch that are thought by Levenson
to bear directly on the practice of child sacrifice.71 Jer 7:30–31 (cf. 19:5–6) reflects a
protest against a practice in the late monarchy that was being performed in Jerusalem
and was sanctioned by the religious authorities there:

For the people of Judah have done what is wrong in my eyes, oracle of Yahweh. They
have set up their loathsome idols in the house that bears my name to defile it. And they
have built high places of Topheth in the valley of Ben-Hinnom in order to burn their
sons and daughters with fire, which I did not command (them) and which never even
entered my mind.

This seems to be a clear reference to child sacrifice in which the Dtr editor strongly
rejects not only the practice but also the notion that it was something commanded by
Yahweh. The language used here “to burn with fire” (vab #rc) is the same as that used
in the prohibition in Deut 12:31. The alternate expression in the Dtr tradition is “to
transfer by means of fire” (rb[ hiphil + vab), as found in Deut 18:10; 2 Kings 16:3;
17:17; 21:6 (cf. Jer 32:35), and these two expressions must mean the same thing.72

However, the objects of this “transfer” are stated as being both sons and daughters,
although it is nowhere expressly stated that they are all firstborn children. The text also
suggests that some authority represented the rite as something commanded by Yahweh
to legitimate this practice. It would further appear that the Jerusalem Temple priest-
hood were the prime targets against whom the protest was directed.73

Ezekiel, in 20:25–26, seems to confirm this practice of child sacrifice, while at the
same time contradicting Jeremiah (or the Dtr editor) on the matter of divine law. He
states:

I for my part gave them decrees that were not good and laws by which they could not live.
I defiled them by their gifts when they handed over every first-birth of the womb in order
that I might devastate them, that they may know that I am Yahweh.

The law envisioned here uses the same language for the act of offering (rb[ hiphil) as
in the Dtr tradition but without the reference to fire, vab (cf. v. 31); in addition, it refers
specifically to the first-birth.74 This would seem to be inclusive of both males and fe-
males, and it could include animals, but that is uncertain. The text also suggests that,
contrary to the Dtr tradition, such a law was to be found in a collection of command-
ments associated with the wilderness law-giving tradition. Given Ezekiel’s close associa-
tion with the priestly tradition of Jerusalem and the prior indications from Jeremiah, it
is reasonable to conclude that it was primarily from this priestly tradition that such a
religious rite received its legitimation. Ezekiel shows throughout his prophecy that he
was heavily indebted to the priestly tradition. At the same time, Ezekiel shares with Dtr
the revulsion at such a practice and seeks to reconcile the contradictory situation in
which it places him.
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The text of Micah 6:6–8 also appears to make reference to child sacrifice:

6How shall I approach Yahweh and do homage to God on high? Shall I come to him
with burnt offerings, with year-old calves? 7Would Yahweh be pleased with thousands of
rams, with ten thousand rivers of oil? Shall I give my firstborn for my transgression, the
fruit of my body for the sin of my soul? 8He has told you, O mortal, what is good, and
what Yahweh expects from you; to do what is just, to love faithfulness, and to live in
humility with your God.

On two points, Levenson sees some similarity between this prophecy and Exod 22:28b–
29 [29b–30] and therefore regards it as relevant to the practice of child sacrifice. The
first is the common use of the verb “to give” (@tn) in connection with the offering of the
firstborn. The second is the close association of the sacrificing of the firstborn with
animal sacrifice, as in the law in Exodus.75 It would appear reasonable to conclude from
the Micah text that “giving” the firstborn to Yahweh could be understood as sacrifice.
It is not so clear, however, that the law of Exod 22:28b–29 [29b–30] stands behind the
text quoted above and reflects a practice of the eighth century B.C.E. Against this is the
fact that the offerings of animals in the above text can have nothing to do with those
referred to in Exod 22:29 [30], which are quite specific eight-day-old firstlings and not
year-old calves and mature rams. There are various additional reasons why the Micah
text is not germane to the understanding of the law in Exod 22:28b–29 [29b–30]. First,
the text quoted above belongs to a pericope in 6:1–8 that is late exilic or postexilic in
date. It clearly reflects the combination of DtrH with the J version of the Pentateuch. It
also makes heavy use of the kind of historical résumés that one finds in 1 Sam 12:6–15
and Josh 24:1–13, especially the latter, which is post-Dtr in date.76 This means that it
cannot be used to refer to the time and words of the eighth-century B.C.E. prophet as
evidence for child sacrifice as an accepted practice in that period.77 Second, the contrast
that it sets up between sacrifice as a way of pleasing God, whatever the amount or qual-
ity may be, and being just, faithful, and humble before God says nothing about the
legitimacy of the sacrificial practices. The implied answer to the questions is negative.
The same comparison could be made long after the practice of child sacrifice was aban-
doned. Third, the statement having to do with child sacrifice in verse 7 is itself prob-
lematic. It states: “Shall I give my firstborn for my transgression, the fruit of my body
for the sin of my soul?” The implication that sacrifice in general and child sacrifice in
particular were for the expiation of sin does not reflect the preexilic religion of Israel.
The sacrifice of the firstborn, whether of humans or animals, certainly had a very differ-
ent significance from that of sin offerings. It is a rather late, postexilic development that
tends to make all offerings into sin offerings. The text seems to completely misunder-
stand the original significance of the “dedication” of the firstborn. So it can hardly help
us in clarifying the law in Exod 22:28b–29 [29b–30].

This brings us to a consideration of the parallels within the Pentateuch. The closest
example is the P text in Exod 13:2, which states:

Consecrate to me every firstborn, the first-birth of every womb among the Israelites, both
human and animal; it belongs to me.

Taken by itself, the statement is unqualified and, as Fishbane rightly points out, “the
existence of the unqualified rule . . . would be hard to explain if the qualifications
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were original.”78 This observation supports the conclusions to be drawn from Jeremiah
and Ezekiel that the practice of child sacrifice existed before such qualifications were
made, so that all such statements of redemption by animal sacrifice or compensation
(Exod 13:13–16; 34:20; Num 3:11–13; 8:16–18; 18:15–16) must be later. Neverthe-
less, that does not mean that this particular law in Exod 13:2, which is without quali-
fication in the P source, is earlier than those in Exod 13:11–13.79 The law in 13:2 is
stated as a general rule by P, who has added it as an introduction to the laws that
follow. He has already anticipated the regulation of unleavened bread (13:3–10) by
the divine command in 12:15–20, so he mentions only the divine command regard-
ing the law of the firstborn here.80 It does not matter that the general rule is repeated
in 13:12, because Moses is, in substance, repeating what the deity has commanded
him to say. It is only important for P that the ultimate source of the law be seen to be
from the deity. The fact that P fully accepts the principle of redemption and the con-
nection made by J between the redemption of the firstborn and the sparing of the
firstborn Israelites in Egypt may be seen from the references to J’s text in Num 3:13;
8:17; 18:15 (all P). Furthermore, P uses the rather ambiguous verb vdq (piel), “con-
secrate,” instead of the more precise term rb[ (hiphil), “transfer,” as in 13:12.81 It
may include the notion of sacrifice when applied to animals, but it does not usually
have this meaning when used of humans. Consequently, it is not in the least likely
that Exod 13:12 is derived from Exod 13:2.

It is equally clear, however, that the law in Exod 22:28b [29b] is not the elusive
original law reflected in Jeremiah and Ezekiel. If this were the original law, then I
cannot explain why we have this particular wording of the law, which is so different
from that in Jeremiah and Ezekiel, as well as in the abundant references to the cus-
tom in DtrH. The allusion to the law in Ezek 20:25 uses the phrase “when (they)
transfer (rb[ hiphil) every first-birth of the womb,” and it is this wording that is also
found in Exod 13:12a: “You are to transfer (rb[ hiphil) every first-birth of the womb
to Yahweh.” This Exodus text must be using the same law that is referred to in Ezekiel.

Exod 13:12b–13 then goes on to make a series of qualifications. The first of these
is to include animals, which may suggest that the phrase “first-birth of the womb”
(!jrArfp) had reference originally to human offspring. The second qualification is to
restrict the offering to “males,” but the text is a little ambiguous as to whether this
refers only to the animals or to the humans as well. The third qualification is to make
a distinction between clean and unclean animals, such as an ass, and in the latter
case, they must be redeemed with a lamb.82 The major innovation, however, is the
extension of this redemption to humans (v. 13b), and here the terminology changes
and the human offspring are designated as “the firstborn of humans (!da rwkb), your
sons,” which now makes unambiguous the restriction to males. This is followed by a
historical etiology that justifies this redemption of sons (vv. 14–16). In verse 15b “all
the male first-birth” (!yrkzh !jr rfpAlk) are now the animals and they are to be “sac-
rificed,” but the firstborn (rwkb) of the sons are to be redeemed. It is unlikely that any
of this innovation (vv. 13b–16) belonged to the original form of the law. At the same
time, the author of this revision of the law understood the verb rb[ (hiphil) to refer
to sacrifice.

Deuteronomy has a very different law about firstlings that seems to stem from a very
different cultic tradition. It states in Deut 15:19–20:



150 A Law Book for the Diaspora

Every firstling (rwkbhAlk) that is born among your cattle and your sheep, the male, you
are to consecrate to Yahweh your God. You are not to work the firstborn of your oxen,
and you are not to shear the firstborn of your sheep. Before Yahweh, you are to eat them,
annually, in the place where Yahweh chooses, you and your household.

It would appear from this text that the act of consecration does not refer primarily to
the slaughter of the animals but to the whole process of setting aside the firstlings from
common use until they are slaughtered at the time of the annual festival. It is clear that
the use of the verb “to consecrate” (vdq) as applied to animals in Exod 13:2 (P) is de-
rived from this text. The law goes on to specify that if the firstling has any blemish, then
it is not to be sacrificed but to be treated as profane slaughter and consumed in the
local community. The law knows nothing about the requirement to offer or redeem
unclean animals and nothing about the dedication of humans in any form. The termi-
nology used for the firstborn (rwkb) is also quite different from the form of the law that
seems to stand behind Ezekiel and the law in Exod 13:12. The question therefore arises
as to whether this is a radical transformation of an earlier practice or whether, as is
more likely, it reflects a quite different cultic tradition.

The offering of the firstlings in Deuteronomy as an annual celebration seems very
closely related in form and meaning to the other harvest festivals in Deut 16:9–15 (cf.
26:1–4, 10–11), namely, that of offering the first fruits of the land to Yahweh. It is best
therefore to see this as the first agricultural festival, associated with the birth of animals
in the spring, and as comparable to the other harvest festivals. This would also make it
closely associated with Passover in 16:1–8, but how the two are related is not entirely
clear.83 This larger association suggests that there are two possible interpretations of the
term “firstborn of the herd/flock.” As with the first fruits of the land, it could merely
refer to the first animal born within a herd of cattle or flock of sheep during a given
year. Since these animals are to be eaten by the household after they are sacrificed, this
limited number is quite appropriate for this purpose. The other possibility is to view
the firstborn animal as the firstborn male of every newly matured female animal, and
that could amount to quite a large number of the new herd or flock. I consider the first
of these two options the more likely.

The law in Exod 13:12–13 seems to be a compromise between the two legal tradi-
tions. The term rfp, “first-birth,” is used primarily for animals, while the term rowkb,
“firstborn,” is reserved for humans. The version of the law in Exod 34:19–20 follows
that of 13:12–13, except that the animals to be dedicated are more closely specified (“an
ox or lamb”), as in the firstlings law of Deuteronomy. Furthermore, the restriction of
the offerings to males also seems to be derived from Deuteronomy’s firstling law. All
the references to the sacrifice of human offspring in DtrH and Jeremiah make no dis-
tinction between male and female. In any case, the texts in Exod 13:12–13 and 34:19–
20 cannot be understood as proto-Deuteronomic. The very idea of child sacrifice is
condemned in Deuteronomy and the Dtr tradition without qualification. The redemp-
tion of the male humans makes these Exodus texts exilic at the earliest, and they have
their closest connection with P, who uses the same terminology and the same historical
etiology.

Turning back to Exod 22:28b [29b], the statement “The firstborn (rowkb) of your sons
you are to give to me” does not seem to be an early form of either tradition, the “proto-
Priestly” of Ezekiel or the Deuteronomic law of the firstlings. It uses the same terminol-
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ogy for humans, “the firstborn (rowkb) of your sons,” and the restriction to males that is
found only in the post-D/Dtr texts of Exod 13:13, 15, and 34:20 and is therefore a late
construction. It has made out of the law of firstlings/firstborn a general principle, so
that the nature of the “giving” remains unspecified. As with the P injunction in Exod
13:1–2, the way that the gift is made depends entirely on the prior regulation of Exod
13:11–16, especially because it is from the same hand, J.

Given that Ezekiel insists on the existence of a law regarding the first-birth and the
close association of Ezekiel with the Holiness Code, it is perhaps surprising that there
is no such law on the firstborn in the Holiness Code, only a prohibition against the
giving of offspring to “Molek,” which is considered a foreign practice (Lev 18:21; 20:2–
5). Nevertheless, the Holiness Code in Lev 22:27 does contain a parallel to the law as
it stands in Exod 22:29 [30], and it remains to investigate the relationship between the
two.84 Lev 22:27 states:

When an ox or lamb or kid is born, it is to remain seven days under its mother. From
the eighth day onward, it is acceptable to offer it as a gift offering by fire to Yahweh.

This piece of instruction reads, not as if it were a separate, self-contained law, but as a
qualification on some previous law. The most obvious one with which to combine it is
Deut 15:19, the law of firstlings:

Every firstling that is born among your cattle and your sheep, the male, you are to conse-
crate to Yahweh your God. You are not to work the firstborn of your oxen, and you are
not to shear the firstborn of your sheep.

Deuteronomy deals with the specific requirement regarding firstlings (that they cannot
be worked or sheared) but does not say how soon after birth it is to be consecrated and
how old it may be as an offering at the time of the annual sacrifice. The general regula-
tion in Lev 22:27 answers this question.

What we appear to have in Exod 22:29 [30] is a conflation of Deuteronomy and the
Holiness Code. This can be seen from the following chart:

Exod 22:29 [30]
to your ox (and) to your
sheep

Seven days it will be with its
mother
On the eighth day you are
to give it

Deut 15:19
among your cattle and
among your sheep
your ox, your sheep

Lev 22:27
ox or lamb or kid

Seven days it will be under
its mother
From the eighth day on-
ward, it is acceptable

The Book of the Covenant has taken over the collectives for the animals from Deuter-
onomy. At the same time, it has applied the general regulation of the Holiness Code to
the specific law of the firstlings but has made it even more restrictive by specifying that
the offering is to occur on the eighth day. Such was hardly the intention of the Deu-
teronomy firstlings law, in which the firstlings were part of an annual festive meal.85

The regulation in the Holiness Code is in complete agreement with this by merely speci-
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fying that the animal has to be at least eight days old, but it could be a year old at the
time of the annual donation.

The idea of dedicating every firstborn on the eighth day (Exod 22:29 [30]) and an
annual festival as in Deuteronomy, however, are no longer compatible, whether it is a
local festival or a centralized one. Yet one can account for the change from the law of
the Holiness Code by the fact that the Covenant Code corresponds to a temporal pat-
tern that recurs in the later laws. Exod 23:10 has the following pattern: “For six years
you may sow your land . . . , but in the seventh. . . .” And in the law of the Sabbath in
23:12: “For six days you may do your work, but on the seventh. . . .” If it is the case
that the Holiness Code law was modified by the Covenant Code to accommodate this
pattern, then it has little to do with an actual cultic practice and lies entirely within a
kind of literary formation of law.

Since the whole law in Exod 22:28b–29 [29b–30] seems to presuppose both Deu-
teronomy and the Holiness Code of Lev 22:27 and also borrows the wording of Exod
13:11–16 and 34:20, the requirement about giving the firstborn sons to Yahweh is a
statement of principle that presupposes the qualifications of the other laws in J. There
is a very similar use of the general statement of principle in Neh 10:37, in which the
people commit themselves to bring in annually to the house of Yahweh “the firstborn
(twrkb) of our sons and our animals as it is written in the Law and the firstlings (yrwkb)
of our herds and flocks.” Judging from the language, this is almost certainly a conflation
of the law in Exod 22:28–29 [29–30] and Deut 15:19 (cf. also Deut 12:6, 17; 14:22–
29; 18:3–4).86 Yet it would be entirely erroneous to deduce from this statement that
child sacrifice was still being practiced in Jerusalem at this time. The statement, there-
fore, presupposes the other regulations about how this giving is to be done. What has
clearly changed from the early festival origins of the firstlings law and the sacrifice or
dedication of the first-birth of humans and animals is the transformation of these into
the means of support for the Temple.

Once we are able to place these laws in the right diachronic relationship with each
other and with the related texts of the Old Testament, then the development of the
history of child sacrifice or dedication can be considerably clarified.87 Deuteronomy seems
to have a law about the offering of firstlings that is restricted to clean male animals and
that is connected with an annual festival parallel to its harvest festivals but knows noth-
ing about the need to redeem humans or unclean animal firstlings. The prohibition
against child sacrifice in Deut 12:31 and 18:10 seems to be entirely separate from these
regulations and viewed as a “foreign” practice. From the perspective of this tradition,
the condemnation of the practice of child sacrifice in Jeremiah and the Dtr tradition
makes good sense. Ezekiel, however, seems quite familiar with another priestly tradi-
tion in which such a law regarding the first-birth of humans had a place. It is this law
that was still practiced in the late monarchy and early exilic period. A major transforma-
tion of this tradition is reflected in Exod 13:11–16 and 34:20 (J) in which the festive
consumption of male firstlings of Deuteronomy is combined with the first-birth law of
humans and given an entirely new meaning. The festival aspect completely disappears
and it becomes a matter of “dedication by fire” to the deity. The first-birth law is re-
stricted to males, like Deuteronomy’s male firstlings, but it now includes all animals.
This means that it must redeem the unclean animals with a substitute. The redemption
of the unclean animals is then extended to humans, and this is justified by a historical
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etiology about how God slew the firstborn in Egypt but spared the firstborn of the Isra-
elites. The story of the final plague of the death of the firstborn of humans and animals
and the sparing of the firstborn of the Israelites was invented by J as a way of transform-
ing an unacceptable practice. The redemption of the firstborn thus becomes a positive
“sign” and means of remembering the exodus deliverance.

The P writer follows this tradition but gives an additional explanation for the dedi-
cation of the firstborn by making the Levites a substitute for the rest of the firstborn
males of Israel who are “consecrated” (vdq) to God (Num 3:11–13; 8:14–18). He also
associates the Passover more closely with the final plague by making the sacrifice of the
lamb and the blood rite the means by which the Israelite firstborn were spared (Exod
12:1–13). The redemption of the firstborn of the Israelites by means of the lamb is
surely significant in the light of J’s etiology in Exod 13:11–16. P’s Passover therefore
seems to represent the conflation of the Deuteronomic Passover connected with the exodus
(Deut 16:1–7), J’s festival of Unleavened Bread and the sacrifice of the lambs as re-
demption for the firstborn humans in each family (Exod 13:3–16), and Deuteronomy’s
annual consumption of firstlings by families as in Deut 15:19–23. At the same time P
greatly expanded the regulations regarding the dedication of the first-birth and firstlings
as support for the cult (Num 18:15–18).88

Consumption of an Animal Carcass: Exodus 22:30 [31]

The final injunction belongs very closely to those that immediately precede it in Exod
22:28–29 [29–30]. If we take the whole of the previous injunctions together, we have in
fact a series of statements that represent general principles, all having to do with “giv-
ing” to Yahweh: the giving of crops in general, the dedication of humans, and the giving
of animals. These injunctions are followed by another statement of principle (v. 30a
[31a]): “As holy persons, you belong to me.” The preceding series of dedications, which
can be expressed in Deuteronomy and P by the verb vdq, leads to the result that the
Israelites are “dedicated persons” (vdqAyvna). The shift from second-person singular in
the preceding verses to second-person plural in this verse is based entirely on this choice
of terminology. It should not be used as the basis for considering the verse as a second-
ary addition or as a structural marker.89 The statement is the direct equivalent of the
principle enunciated in Deuteronomy: “For you are a people holy (vdq ![) to Yahweh
your God,” using second-person singular (see Deut 7:6; 14:2, 21; 26:19; 28:9). The
phrase “a people holy to Yahweh” was coined by Deuteronomy to represent the inti-
mate relationship of Israel, Yahweh’s chosen people, to the deity, and therefore to jus-
tify the demand of obedience to Yahweh’s laws in Deuteronomy.

The same theme is taken up in the Holiness Code in Lev 19:2 and 20:7, 26, in
which the holiness of the Israelites is again linked to obedience to the law. In this case,
however, the people are addressed in the second-person plural, and the deity expresses
himself in the first-person singular, as in Lev 20:26: “You belong to me as holy ones
(!yvdq), for I, Yahweh, am holy.” The statement in the Covenant Code (Exod 22:30a
[31a]) is very close to this form and is also given in the direct speech of the deity in
agreement with the wider narrative context of 20:22, as in the case of the Holiness Code,
instead of the reported speech of Moses in Deuteronomy, and with the same close as-
sociation of the declaration to the demands on their goods and persons. The signifi-
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cance of the shift from a “holy people” in Deuteronomy to “holy ones” in the Holiness
Code and “holy persons” in the Covenant Code can only be understood by exploring
the connection between the declaration and the prohibition that follows in 22:30b [31b].

The prohibition in 22:30b [31b] seems on the surface to have little connection with
what precedes, and commentators regularly treat it as an isolated law. It states:

You are not to eat flesh mauled by animals (hprf) in the open country; you are to throw
it to the dogs.

This law has its parallels in Deuteronomy (Deut 14:21a) and the Holiness Code (Lev
17:15; 22:8) and cannot be understood without them.90 It has been a serious mistake
to begin the discussion of these laws with the Covenant Code. We will begin with Deut
14:21a, which states:

You are not to eat any animal carcass (hlbn). You may give it to a stranger (rg) who lives
in your towns, and he may eat it or sell (it) to a foreigner (yrkn), because you are a people
holy to Yahweh your God.

The term hlbn is often rendered as an animal “that dies naturally,” but that is not a
usage that arises out of the Dtr tradition. It is most often used of a human “corpse” that
has died unnaturally and has not received a proper burial. It may simply be a synonym
for rgp, “corpse.” This law follows a series of prescriptions and prohibitions in 14:3–20
having to do with dietary matters, especially clean and unclean animals. In these laws,
the discussion relates to properly slaughtered animals in which the blood is not con-
sumed. The contrast, therefore, is between an animal that has been properly slaugh-
tered and one that has not, even if it is a clean animal, no matter how it has died.91

Furthermore, the custom of not eating the hlbn is a way of distinguishing the Israelite
from the non-Israelite, the resident alien (rg), and the foreigner (yrkn), who are permit-
ted to eat it. The prohibition identifies the holy people, as do the rest of the dietary laws
(14:2).

The parallel in Lev 22:8 is of quite a different sort. It belongs to a series of laws
addressed to the priests and states:

He [the priest] is not to eat an animal carcass (hlbn) or one mauled by a wild animal
(hprf), thereby becoming unclean through it. I am Yahweh.

This law is curiously out of place and is only loosely connected to the context in which
it now stands.92 The laws in the larger context deal with the problem of contamination
by contact with things that are unclean (vv. 1–7) and with who may or may not eat the
holy portions that are the property of the priests (vv. 10–16), with verse 7 as a bridge
between the two. The law in verse 8 is placed into this context because it deals with
both unclean contact and eating, and in this context the law is addressed to priests and
is given its own parenetic exhortation in verse 9 related to the priests’ special holiness.
In Ezek 4:14, the same categories of hlbn and hprf are mentioned as unclean food that
Ezekiel, the priest, has not eaten. The emphasis of the whole unit in Ezek 4:9–17 is on
eating what is unclean and not on any other form of contamination. It is quite possible
that the special food laws of Deuteronomy originally applied to priests as holy persons
and that Deuteronomy has extended this principle to all Israelites, defining the people
as a whole as holy and belonging to Yahweh in this way.
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The legal tradition as reflected in Lev 22:8 and Ezek 4:14 modified the law in
Deuteronomy in that it added the category of the mauled animal (hprf) to that of the
general category of animal carcass because it meant that the clean animal could have
been contaminated by injury or death resulting from the attack of an unclean animal.
Consuming such a contaminated clean animal would have resulted in defilement.
Deuteronomy (in Deut 14) kept both the laws regarding unclean animals and the con-
sumption of an animal carcass together, both as reflective of the people’s holiness.
However, the Priestly tradition in the Holiness Code split these two requirements and
set the law about the animal carcass in a new context that is primarily concerned with
the sanctity of the priesthood and the matter of contamination with dead things. It is
no longer a matter of eating food, as such. By contrast, contact of the laity with such
contamination follows different principles and is expressed in Lev 17:15:

Any person who eats an animal carcass (hlbn) or a mauled animal (hprf), whether a na-
tive or a sojourner (rg), must wash his clothes and bathe in water and remain ritually
unclean until the evening; then he will be clean.

This makes a distinction between priesthood and laity in that the laity are permitted to
eat this food so long as they deal with the ritual contamination in an appropriate way.
It is the priests in the Holiness Code who have a higher level of holiness and who must
therefore be more restrictive in their behavior than the lay Israelite. And as K. Sparks
points out,93 the sojourner (rg) has now become assimilated into the worshiping com-
munity such that he has the same status of holiness as the native-born, different from
Deuteronomy. Furthermore, what is noteworthy is that the law in Lev 17:15 follows a
series of solemn prohibitions against the consumption of blood, which was the prime
concern for the profane slaughter of animals in Deuteronomy (in Deut 12:20–28). In
the Holiness Code, however, the law has lost its basis in the concern for improper slaugh-
ter and is merely a matter of uncleanness due to contact with dead animals. While it
follows the same sequence of laws in Deuteronomy, it directly contradicts the prohibi-
tion of Deuteronomy on the eating of the animal carcass, hlbn.

How does the Covenant Code in Exod 22:30b [31b] compare with these laws? It
clearly stands closest to that of Deuteronomy (Deut 14:21a) in that it forbids the con-
sumption of some animals that are within the category of the hlbn, but it limits this to
the clean animals mauled by wild beasts, the hprf. The distinction between these two
types is probably derived from the tradition as reflected in Lev 22:8 and Ezek 4:14, but
the Covenant Code makes no distinction between layperson and priest.94 All the people
are holy, as in Deuteronomy. The reason that the Covenant Code includes only ani-
mals mauled by wild beasts in its prohibition may be found elsewhere in the code. In
the casuistic laws in Exod 21:33–36, there are a number of cases in which an animal
dies through an accident or an ox dies after being injured by another ox. In these laws,
permission is given for the use of the dead animal, which presumably means that in the
case of the ox, a clean animal, it could be used for food. Even if it was killed by another
ox, this would still fall under the category of the hlbn and not the hprf. So it would be
quite consistent with the prohibition in 22:30b [31b] but not with Deuteronomy.

There is also a difference in the treatment of the dead animals. In Deuteronomy they
may be sold to the stranger (rg) and the foreigner (yrkn), but in the Covenant Code, the
mauled animal must be given to the dogs, unclean domestic animals, and not sold or
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eaten by anyone. This provision cannot be derived from either Deuteronomy or the
Holiness Code. However, in J’s story of the Flood, J suggests that the primeval Noah
observed the distinction between unclean and clean animals (Gen 7:2–3, 8–9; 8:20), so
that to be consistent with this viewpoint, not even foreigners are to be encouraged to
consume unclean meat.

With Lev 17:15 the matter is quite different. It is not so much a matter of eating some-
thing forbidden as it is contamination by contact with a dead animal, and this can be
dealt with by the lay population by washing and bathing. That becomes clear with the
Priestly elaboration in Lev 11 where mere contact with the hlbn is what makes one un-
clean. This is a major revision of the laws regarding unclean animals in Deut 14:3–21.95

Let us now return to the first part of the law in Exod 22:30a [31a], “As holy per-
sons you belong to me,” and its connection with the prohibition that follows. It is
clear that this is a summary statement of the much more elaborate statement that occurs
in Deut 14:2:

For you are a people holy to Yahweh your God, and Yahweh has chosen you for himself
from the peoples that are on the face of the earth to become his private possession.

This becomes the basis for the dietary laws regarding clean and unclean animals. It is
the same statement in shorter form that is made at the end of the dietary laws in verse
21a: “For you are a holy people to Yahweh your God.” By taking over this theme in
summary form and putting it before the parallel prohibition on not eating certain dead
animals, the Covenant Code has accomplished three things. First, it assumes and af-
firms the general dietary laws in Deuteronomy with which the statement about being
holy is so closely associated. It merely adds a modification on the treatment of the car-
cass at the end. Second, the affirmation of the people’s holiness also sums up what has
gone before and binds the two parts together. All those dedicated to the deity are “holy
things” (cf. Deut 12:26) and belong to Yahweh. Third, the use of the phrase “persons
of holiness” in place of the Deuteronomic “holy people” is deliberate, because the holy
persons in Israelite society would ordinarily be the priests, and in the Holiness Code
and the subsequent P tradition, the regulations about eating carcasses distinguish priest
from lay. It seems therefore that the Covenant Code rebukes the Priestly tradition in
the Holiness Code by making clear that “holy persons” are not just the priests but the
people as a whole. There is no place in J for a separate and distinct priesthood.

The statement about those addressed in the law being holy persons who belong to
Yahweh fits well with the broader theme of J in the larger narrative setting. It is in
keeping with the prior statement in Exod 19:5–6:

Now, if you truly heed my voice and keep my covenant, you will become my private
possession from among all the peoples, for all the earth is mine. You will belong to me
as a kingdom of priests and a holy nation.

The similarity with the language of Deuteronomy has long been established, so its de-
pendence needs hardly to be argued.96 The affirmation in Exod 22:30a [31a] makes the
connection back to this theme in the larger context of the law. What it means to be a
“kingdom of priests” and a “holy nation” is, among other things, to abstain from un-
clean foods as represented by the hprf. For J and the Covenant Code, there is no dis-
tinction between layperson and priest. P, however, has reintroduced the distinction by
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allowing for such contact with unclean food by the laity. The whole P Code has been
developed to make clear the degrees of holiness within Israel and how they are to be
observed.

The Cultic Laws of Exodus 23:10–19

The Fallow Year (Exodus 23:10–11) and the Sabbath Year
(Leviticus 25:3–7)

The instructions for a seven-year cycle of letting the land lie fallow in Exod 23:10–11
and in its parallel in the sabbatical year law of Lev 25:3–7 raise important issues about
the relationships of these bodies of laws. The discussion of these laws, in most cases, is
entirely prejudiced by the assumption of the antiquity of the Covenant Code law, so
that one can make little progress in the comparative study of the texts by a review of
their proposals.97 Fishbane, however, at least offers a set of arguments to support his
views of the priority of Exod 23:10–11 over that of Lev 25:3–7, from which he extrapo-
lates certain principles of legal exegesis, so it will be useful to begin with a consider-
ation of his views.98

A side-by-side comparison will be helpful:

Exod 23:10–11
For six years you may sow your land and
gather its produce; but in the seventh you must
let it lie fallow and leave it alone.

The poor of your people may eat (from it),
and whatever they leave over the wild ani-
mals may eat. You are to do likewise with
your vineyard and your olive trees.

Lev 25:3–7
For six years you may sow your fields and for
six years you may prune your vineyard and
gather its produce; but in the seventh there is
to be a Sabbath rest for the land, a Sab-
bath to Yahweh. You must not sow your
field or prune your vineyard; the spilled
grain of the (previous) harvest you must not
harvest, nor harvest the grapes of the un-
pruned vines. It is to be a Sabbath year for
the land.
(The produce) of the Sabbath of the land
will become your food, for you and your
male and female slaves, your hired man
and the sojourner staying with you, for your
cattle and for the livestock which are on
your land. All the produce will be for food.

In the two versions of the law I have italicized those portions of the two texts that are
strictly parallel to facilitate discussion.

Fishbane’s view is that the Exod 23:10–11 law originally contained only a refer-
ence to the sowing of the land in verses 10–11a and that verse 11b (“You are to do
likewise with your vineyard and your olive trees”) is an addendum by a redactor.
However, in his view, this left too much unspecified, which may have been supple-
mented by a tradition of oral exegesis. The version in Lev 25:3–7, therefore, repre-
sents a written version of such “an expanded exegetical revision,” which not only
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comments on the original law in Exod 23:10–11a, which it takes over “quite pre-
cisely,” but also incorporates the addendum of verse 11b into the body of the law,
albeit somewhat awkwardly. Apart from the Leviticus law giving much greater detail,
Fishbane regards the law as a revision only in the broader inclusion of those who
may eat from the produce of the seventh year. For Fishbane, “all this gives clear wit-
ness to a determined exegetical venture.”99

For Fishbane, the model for understanding the history of legal development is that
of later Jewish halakhah. The law grows by a process of addendum and by exegetical
expansion, first in oral law and then in a written codified version like the Mishna. He
knows that the shorter version in the Covenant Code is the older one, and the method
of getting from the one to the other is halakhic exegesis. Yet such an approach is anach-
ronistic and does not do justice to the major differences that exist between these two
laws. The first question that must be raised about Fishbane’s position is whether the
“addendum” to the law in Exod 23:11b is in need of the clarification he suggests.100

When it says that one is to do likewise to vineyard and olive trees, it refers back to the
two verbs in verse 11a, fmv “to release, let lie fallow,” and vfn “to leave alone,” which
certainly includes all husbandry and harvesting activity. It is pedantic to make a prob-
lem out of this.

The second question is whether one must assume, as Fishbane does, that the Cov-
enant Code is earlier than the Holiness Code in order to make sense of the relationship
of the two laws. The answer is no. It is just as easy to assume that the Covenant Code
law requires knowledge of the other law and therefore does not repeat certain of the
details about not pruning the vineyard that are mentioned there.101 Furthermore, the
Covenant Code adds a reference to the olive trees that is not included in Lev 25, as one
would expect in an amplified law. Contrary to the principles of legal exegesis suggested
by Fishbane, it is the Covenant Code that constantly shortens the legal material that it
borrows from the Deuteronomic Code and the Holiness Code.

The main problem with Fishbane’s argument, however, is the assertion that Lev 25:3
has taken over Exod 23:10–11a “quite precisely.” In point of fact, apart from the open-
ing phrase “in the seventh year” there is a very astonishing difference, a major revision
of the law in two respects. The one is to treat the cessation of work on the land as a
Sabbath taboo, a “Sabbath to Yahweh” in Lev 25:3–7. There is no such religious inter-
pretation in Exod 23:10–11, for which the act of letting the land lie fallow has a very
different purpose. The second difference is that in Lev 25:6–7, the produce of the sev-
enth year is still to be used by the household and animals of the landowner, while in
Exod 23:11 it is not. It is quite misleading for Fishbane to suggest that the one is merely
the expanded list of the other. Fishbane has failed to explain how it is that “legal exege-
sis” would make such radical revisions in the law.

This difference between the two laws in the understanding of the fallow year leaves
us, of course, with the task of explaining the change from Lev 25:3–7 to Exod 23:10–
11, if that is the direction of the dependence. The clue to this lies in the use of the verb
fmv in Exod 23:11. This is clearly related to the notion of the seventh-year release (hfmv)
from debt in Deut 15:1–3, 7–11, instituted for the first time by the Deuteronomic Code,
in order to give relief to “the poor” (@wyba) from among their fellow Israelites. But it says
nothing about the corresponding release of the land to lie fallow for the sake of the
poor, which is surprising if such a practice existed.102 The eighth-century prophets, in
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their concern for the poor and needy, also know of no such regulations, either of debt
relief or of produce for the poor from fallow land.

The idea of a “remission of debts” hfmv every seven years, along with the sharing of
the bounty of the land as relief for the poor, is a theological construct of the Deuteronomic
legislators. It expresses the right of the deity Yahweh, in his capacity as owner of the
land and supreme sovereign, to declare a release of debts for all Israel every seven years.
This has been combined by J with the seven-year cycle of fallow land suggested by the
Holiness Code.103 It is in this way that the “Sabbath” year has become a means of
humanitarian relief. In J’s version, it is quite clear that the produce of the seventh year
is not to be eaten by the landholder but only by the poor. He avoided the idea that the
seventh year was a Sabbath of the land as in the Holiness Code (which was hopelessly
idealistic) and merely speaks of it as “released.”

Although Deuteronomy has a seventh-year release of debts, it knows nothing of either
the seventh-year Sabbath or the fallow year.104 Deuteronomy dealt with the problem of
relief for the poor by the transfer of tithes of the produce of the land every third year to the
Levites, aliens, orphans, and widows (Deut 14:27–29).105 The problem with this solution
was that the tithe was soon claimed by the priestly class as their holy due so that it did not
work as relief for the poor (Neh 10:38–40 [37–39]). It would appear that J in the Cov-
enant Code was attempting to revise the Sabbath year in such a way as to make it accom-
modate the same purpose as the Deuteronomic Code’s tithe. He therefore avoided the
idea that the seventh year was a Sabbath year as in the Holiness Code and merely speaks
of it as “released.” The close connection between the seventh-year hfmv and the secular-
ized fallow year is seen in Neh 10:32b [31b]: “We shall let (the land) lie fallow in the
seventh year and give relief from debt (in it).” In very summary fashion, it refers to both
Exod 23:10–11 and Deut 15:2.106 This clearly follows the wording of the Covenant Code
rather than the Holiness Code and knows nothing of the jubilee year.107

If the seventh-year release of the land was not tied to a universal Sabbath taboo, as
in the Holiness Code, but was viewed on the analogy of the slave-law pattern in which
each period of seven years was viewed individually, then only part of the land would
need to lie fallow at any one time. Economically, this is the only way that such legisla-
tion could work, both for the individual farmer and for the land as a whole. The only
problem with this view is that the close association of the seventh-year of land release
with the hfmv year of release suggests that both were thought of as part of a regular
cycle. Yet because the release of the Hebrew slave from servitude after six years also
follows the hfmv pattern but is still applied individually, I see nothing in the fallow-year
law that would prevent it from being applied in a similar fashion.

Sabbath, or Seventh-Day, Rest

Let us turn now to the law of the seventh-day rest in Exod 23:12. The designation of the
“Sabbath” as a religious observance does not occur in this law and therefore raises a set
of interesting questions concerning its origin and relationship to the Sabbath law of the
Decalogue. The law in Exod 23:12 states:

Six days you may do your work, but on the seventh you are to cease (tbv) in order that
your ox and your donkey may rest and your slave and the stranger may be refreshed.



160 A Law Book for the Diaspora

The history of the Sabbath is a complex problem that cannot be discussed here.108 Most
such studies assume the antiquity of this law and use it as a basis for the history of the
institution, so they are not very helpful for this comparative study.109 However, if we
look at the institution of the Sabbath as reflected in the eighth-century prophets (Isa
1:13; Hos 2:13; Amos 8:5), the differences in perspective could not be more sharply
drawn. It is a religious holiday like the new moons, a time of cultic convocation, and
many identify it with the day of the full moon.110 It clearly has no humanitarian pur-
pose or legitimation to which the prophetic social concerns can be related. In the Cov-
enant Code, the opposite is the case. Nothing is said of its sanctity; only its humanitar-
ian purpose is mentioned.

This has lead a number of scholars to suggest that in the preexilic period, there was
an institution of a seventh-day rest that originally had nothing to do with the Sabbath
but was associated with the agricultural seasons. Thus, Robinson argues that the seventh-
day rest (as reflected in Exod 23:12) was an extension of the seven-year hfmv institution
and “was reckoned as starting from the two major agricultural festivals, the feast of massot
. . . and the feast of sukkot.”111 The only evidence for a preexilic seventh-day rest is
Exod 23:12 and its parallel in Exod 34:21, which are ascribed by Robinson to E and J
respectively. For the purposes of this study, the preexilic dating of both texts cannot be
taken for granted. Furthermore, if the seventh-day rest is to be understood as an exten-
sion of the seventh-year hfmv, the latter seems to have been an innovation at the hands
of the Deuteronomic legislators, and this code does not yet know of any extension to a
seventh-day rest. Likewise, the association of the seventh-day rest with a seven-day Massot
(Unleavened Bread) festival is equally problematic because Massot is a festival that was
created by the conditions of the exile and not before. There is no evidence for a Massot
festival in preexilic times,112 so that a seventh-day rest separate from a seventh-day Sab-
bath remains without explanation.

The only way to account for the development of a seventh-day rest in Exod 23:12 is
to see Deut 5:12–15, the Decalogue, as the way by which one moves from the sacred,
taboo day to the humanitarian concern for a day of rest. The text of Deut 5:12–15 states:

12Observe the Sabbath day and keep it holy as Yahweh your God commanded you. 13Six
days you may labor and do all your work, 14but the seventh day is to be a Sabbath to
Yahweh your God. You must not do any work, neither you nor your son nor your daugh-
ter nor your male or female slave nor your ox nor your donkey nor any of your animals
nor the alien who resides in your community, in order that your male and female slaves
may rest as you do. 15Remember how you were slaves in the land of Egypt and Yahweh
brought you out from there with a strong hand and an outstretched arm. Therefore, Yahweh
your God commands you to keep the Sabbath day.

This law sets forth the following: (1) It is first declared to be a sacred day (v. 12). (2)
The specification of six days of work followed by the seventh of cessation is presented
as an apodictic command by Yahweh. It is noteworthy that the command refers to Yahweh
in the third person as if mediated by Moses or reported in retrospect. (3) The law per-
tains to all the persons of the household and the work animals, and even the resident
alien (vv. 13–14). (4) The humanitarian motivation is then added: “in order that your
male and female slaves may rest as as you do” (v. 14b). (5) The historical motivation of
remembering the exodus from Egypt, where they too were slaves, is finally given (v. 15).
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The emphasis in the law is on the sanctity of the Sabbath, which is recognized by the
complete cessation of work by the whole household. It also appears that the humanitar-
ian concern for the slaves (4) and the historical motivation (5) are not actually part of
the divine command but represent the parenesis of the speaker, Moses.

Exod 23:12 gives a very shortened version of the law that is not in the negative apodictic
style. The whole law is now in the direct speech of the deity. Yet there is no mention of
the Sabbath’s sanctity and only a very brief statement about ceasing to work on the
seventh day (v. 12a). This is followed by an expanded humanitarian motivation as the
primary reason for the law. It is given in two parts: (1) in order that the animals (ox and
donkey) may rest, and (2) in order that the slaves and the stranger may be refreshed.
This is an interesting reordering of the material in Deuteronomy to broaden greatly the
scope of the humanitarian concern to include not just the household slaves but also the
animals and the stranger. Why the stranger should be the object of the Covenant Code’s
concern here is not clear from within the law itself. How does cessation of work by a
landowner bring refreshment to the stranger? Yet Deuteronomy makes clear that the
law applies to all who reside within the Israelite community, including the alien. Fur-
thermore, including the alien within this clause of the Sabbath law ties it to the earlier
humanitarian laws that deal with strangers (Exod 22:20–23; 23:9). In the same way,
concern for the animals is paralleled by a similar concern reflected in 23:4–5. Many
scholars are quick to identify the humanitarian clause in 23:12b as the work of a Dtr
redactor, in spite of its differences with the Decalogue. It would be remarkable for such
a redactor to fail to identify the seventh day as the Sabbath and as a holy day.

In the scholarly discussion of the Sabbath law in 23:12, no consideration has been
given to J’s account of the origin of the Sabbath in Exod 16:1a, 2–7, 13b–15, 21, 27–
31, and 35a.113 Yet the treatment of the Sabbath in both J texts is very similar. In J’s
story of the gift of manna, the Sabbath is regarded, not as a special, sacred day, but as
a test of obedience to Yahweh: whether or not they will believe that he will provide
enough for them on the sixth day so that they can “rest” (tbv) from their gathering
activity on the seventh day. Thus, he states in verses 29a [30a] and 30:

You see that Yahweh has given you the “Sabbath.” For this reason, he has given you on
the sixth day enough food for two days. . . . So the people rested/kept the Sabbath (tbv)
on the seventh day.

Whatever the original meaning of “Sabbath” may have been, it is J who has interpreted
it to mean a day of cessation of normal activity. The verb tbv in verse 30 is made to do
double duty and means “to rest” and “to keep the Sabbath.” The verb tbv in J may be
used without further explanation or qualification, and this is precisely how it is used in
23:12. There is nothing in J’s account of the gift of the Sabbath in the wilderness in
Exod 16 that gives to the day any special sanctity or taboo. It is merely a sign of obedi-
ence to Yahweh’s laws (“in order that I may test them, whether or not they will walk in
my law”). This approach to the Sabbath is in complete agreement with the “secular-
ized” Sabbath law in 23:12. The latter does not even use the term “Sabbath” but merely
allows the verb tbv to bear the whole weight of the meaning “keep the Sabbath.”

Nevertheless, there appears to be something of a semantic problem with the verb
tbv. Its primary meaning seems to be “to cease to exist,” “to come to an end”; that is,
it has a very negative sense and is found in parallel with verbs of destruction. The other
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use of the verb is as a denominative of tB ≈v ≈, meaning “to keep the Sabbath,” which
almost certainly has an entirely different origin. The question is: How do these two
meanings come together in the meaning of “rest,” “desist from labor”? I believe that the
answer lies in the Holiness Code.

The Holiness Code, in Lev 25:2 and 26:34–35, uses the verb tbv as a denominative
for the land’s enjoying a Sabbath rest over an extended period of time. In 26:34–35,
the verb tbv is used in the usual way as parallel to the noun tbv, “desolation,” but it
also is linked in a wordplay with the reference to “Sabbaths.” The code states:

Then the land will enjoy its Sabbaths all the days of its desolation (hmvh), while you are
in the land of your enemies. Then the land will rest (tbv) and enjoy its Sabbaths. All the
days of its desolation it will rest (tbv) the rest that it did not have (tbv) during your
Sabbaths when you were living in it.

There seems to be a great effort to establish an etymological connection between the
verb tbv in the sense of desolation in which the land is left bare and unworked and
tbv as meaning to celebrate the Sabbath by rest and cessation of work. I believe that it
was through this metaphorical use of the verb tbv that the author of the Holiness Code
created the denominative form of the verb. That means that J and the Covenant Code
derived this meaning from the Holiness Code.114 The meaning of the verb tbv in the
denominative sense of “rest/keeping the Sabbath” is no older than the exilic period. It
is this usage that is also adopted by P (Gen 2:2–3; Exod 31:17). It is not yet used in the
Deuteronomic corpus, Jeremiah, or Ezekiel with reference to the Sabbath.

The effort by some scholars to create out of the laws in 23:10–12 (by eliminating
“redactional” humanitarian clauses) primitive secular institutions—a seventh-day cessa-
tion of work and a fallow seventh year—is the result of completely circular reasoning.115

This would mean that the Deuteronomic Code took over the seventh-day rest law and
combined it with the Sabbath but ignored the fallow-year law in spite of the code’s in-
terest in a seventh-year release. The Holiness Code, on the other hand, adopted the
fallow year as a Sabbath year but without any humanitarian interest, although in Lev
25:35–43, the code expresses strong concern about those who have become poor. This
whole scenario seems to me entirely unlikely and quite unnecessary. Both the simplicity
by which the author of the Covenant Code summarizes earlier laws and the humanitar-
ian concern that he exhibits elsewhere in the laws point to the same post-Deuteronomic
author of the cultic laws.

Festival Laws

Let us now look at the set of cultic laws in Exod 23:14–19. Until recently, the so-called
ritual decalogue was regarded as the oldest part of the Covenant Code and premonarchic
in date.116 The close correspondences with the series of laws in Exod 34:17–26, which
was regularly considered to be a part of J or the oldest document in the Pentateuch,
further encouraged the notion of its high antiquity. But more recently, the view of L.
Perlitt that the setting of the laws in Exod 34 is Deuteronomistic and that the laws were
secondarily incorporated into their present location by such a redactor has strongly af-
fected the discussion of the placement of both sets of laws into the narrative.117 Yet this
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has not greatly affected the view that the laws themselves reflect a period of much greater
antiquity and are individually older than Deuteronomy.

The laws concerning the three annual festivals in Exod 23:14–17 have long been
regarded as basic to the religious laws of the Covenant Code. Most of the discussion
about these laws has centered on the debate as to whether the parallel laws in 34:18,
22–24 are earlier, and therefore a source for the Covenant Code, or later and part of a
larger Deuteronomistic redaction. These issues have already been touched upon in chapter
1 and need not be repeated here. In my view, both sets of laws have a common author-
ship, J, and consequently the real issue is their mutual relationship with the other law
codes, particularly Deuteronomy.

The laws having to do with the festival calendar in Deut 16:1–17, which is compa-
rable to the festival calendar in the Covenant Code, have a number of literary problems
that must be addressed before any comparative study can be made. First, Deuteronomy
contains a series of three festivals: Passover (vv. 1–8), Weeks (vv. 9–12), and Booths
(vv. 13–15). Yet in the summary in verses 16–17, the list of festivals includes Unleav-
ened Bread (twxm) in place of Passover. The listing of the three feasts in verse 16ab
looks like a secondary gloss, and the summary refers to the three festivals actually set
out in verses 1–15. Second, within the Passover regulations in verses 1–8, there are
embedded some regulations having to do with the eating of unleavened bread for seven
days (vv. 3b–4a, 8) that are inconsistent with the Passover observance and must be viewed
as a secondary addition.118

On the basis of these observations, I have previously proposed that the festival of
Unleavened Bread (twxm) is a later development of the festival calendar in the exilic
period, a temporary substitution for the Passover that was recombined with a revived
Passover celebration only in the Second Temple period. The implications of this for the
Covenant Code are clear. The references to twxm in Exod 23:15 and 34:18, which are
based upon 13:3–10, are all later than Deuteronomy and exilic in date. It is not pos-
sible to review the whole history of the discussion on the Passover and Unleavened
Bread. There are, however, two recent studies that present alternatives to my position,
and it would be useful to examine their views as a way of clarifying the comparative
study of these laws.

In a major new study on Deuteronomy and the Hermeneutics of Legal Innovation,
B. M. Levinson proposes to show “the transformation of Passover and Unleavened Bread
in Deuteronomy 16”119 by the authors of the Deuteronomic reform. Levinson begins
with the assumption, as many scholars do, that there were two separate religious rites of
Passover and Unleavened Bread that were “enshrined by prestigious and authoritative
texts” (i.e., in Exod 12:21–27 and 13:3–10 and in 23:14, 17, respectively) prior to their
combination and transformation in Deuteronomy.120 In this way, he argues against my
view that twxm is an addition to Passover, but instead Deuteronomy is a creative combi-
nation of the two rites. This combination was accomplished by means of a literary draft-
ing of a law that incorporated elements (“lemmas”) from the earlier authoritative laws.

Concerning Passover, Levinson asserts that it “was not technically a ‘festival’ (gj),
that is, an observance requiring that the worshiper undertake a pilgrimage to one of the
local sanctuaries to pay homage to the deity.”121 This means that Levinson must disso-
ciate Exod 23:18 from Passover and explain Exod 34:25 as a late post-Deuteronomic
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revision. He continues to follow the view that in origin it is an apotropaic ritualized
slaughter by each household (as reflected in Exod 12) that has no connection with the
sanctuary. He regards the rite as an element of popular religion that was anomalous in
every way with respect to the Deuteronomic program of restricted cultic slaughter, and
therefore in need of radical transformation. Consequently, nothing of the distinctive
character of Passover is retained in Deuteronomy’s transformation except the name. In
terms of the “authoritative” texts, not a single “lemma” was used.

This reconstruction creates a rather strange situation in which a pre- or proto-
Deuteronomic author or group is responsible for (1) the text of the Passover in Exod
12:21–27, in which the festival appears as a regular annual rite celebrating the exodus;
(2) another text, in Exod 13:3–10, which refers to a second annual rite, the festival of
Unleavened Bread, that also celebrates the same night of the exodus event, but without
any connection between the two celebrations; and (3) a set of laws in Exod 23:14–18
that recognize the one rite (the festival of Unleavened Bread) but not the other (the
Passover). Since the account in Exod 12:24 specifically refers to the rite of Passover as
a statute for all time, one would certainly expect to find a reference to it in the Covenant
Code’s cultic laws and parts of it incorporated into Deuteronomy’s form of the law.

The situation with Unleavened Bread, however, is altogether different. According to
the texts in Exod 13:3–10, there was to be a national annual festival in celebration of
the exodus, just as described in J and recognized in the Covenant Code in 23:15.122

Levinson states: “As a ‘pilgrimage festival,’ the observance of Unleavened Bread was
crowned with a sacrifice at the local sanctuary.”123 This remark is interesting in two
respects. First, there is nothing in the description of Unleavened Bread in Exod 13:3–
10 about a sanctuary or about sacrifice. This must be taken from Exod 23:18, which is
interpreted as a reference to the sacrifice offered at each feast and not to Passover. When
this is contradicted by Exod 34:25b, the latter is made part of a post-Deuteronomic
redaction.124 Yet there is no evidence prior to P that animal sacrifices were associated
with any of the other pilgrimage festivals. Second, Levinson stresses the idea of “pil-
grimage” to the local shrine before centralization, but that is totally contradictory. The
terms “local” and “pilgrimage” are mutually exclusive. Pilgrimages for such festivals were
simply nonexistent before centralization. Furthermore, the requirement to get rid of all
leaven locally just does not make sense alongside the concept of pilgrimage to another
place to keep the festival.

Now, when it comes to the incorporation of the festival of Unleavened Bread into
the centralization scheme by Deuteronomy, all of the essentials are included verbally,
except that the name is changed, and according to Levinson “it is Passover that diverted
to the central sphere, leaving Unleavened Bread to be celebrated locally, with the origi-
nal pilgrimage element entirely voided.”125 However, based on the present text of Deut
16:1–8 that Levinson uses, I fail to see how anything is voided that is also present in
Exod 13:3–10. The real question is how to understand the meaning and relationship
of the two texts. The one in Exod 13:6 states:

Seven days you are to eat unleavened bread, and on the seventh a feast to Yahweh.

And in Deut 16:8:

Six days you are to eat unleavened bread and on the seventh a solemn assembly to Yahweh
your God. You are not to do any work.



Ethical Demands and Religious Obligations 165

There are two differences between the two that are easily accounted for. First, the change
from seven to six days in Deut 16:8 is simply because the first day has already been
used for the Passover, so only six remain after they return home. Second, in both cases,
the eating of unleavened bread is to be observed locally, in the home, and only on the
seventh is there to be a religious assembly. For this, Exod 13:6 uses the term gj while
Deut 16:8 uses the term trx[, but they mean the same thing. It is clear that gj was not
used in the second case because that would create confusion with the observance of the
first day, Passover. But it was now, in this version, all part of the same seven-day festi-
val.126 Furthermore, Levinson has difficulty explaining why Deut 16:16 still refers to
Unleavened Bread and not Passover as the first festival, exactly as it is in Exod 23:14–17.

It is, nevertheless, remarkable that the authors of Deuteronomy are so bound to the
traditional lemmas of the authoritative texts on Unleavened Bread that they use them
even at the cost of some incoherence in the text while at the same time ignoring all of
the details of the same authoritative texts on Passover. And then to make matters worse,
the P authors of the Persian period (to use Levinson’s own dating) ignore all that
Deuteronomy has to say about Passover and go back to the pre-Deuteronomic texts and
follow them with only minor variation. That is a scenario that remains incomprehen-
sible to me.

In his recent study on the history of the Passover, T. Veijola addresses these prob-
lems of the relationship of Passover to Unleavened Bread in a different way. He accepts
with me the fact that the references to twxm in Deut 16:1–8 are secondary later addi-
tions, but he rejects my conclusions and still argues for an earlier date for twxm and for
the regulations of the Covenant Code.127 Veijola states as his thesis: “In Deut 16,1–8
there is one stratum belonging to the reform of King Josiah, but in addition the more
recent stages in the development of the Festival of Passover-Mazzot, which are typical of
Priestly writers or even later, have left their imprint on this text.”128 I agree with him in
one important respect, namely, that the instructions having to do with the observance
of twxm (vv. 3b–4a, 8) are secondary. He attributes these additions to a Priestly or post-
Priestly redaction of the late Second Temple period. This is entirely likely although I do
not see the need for more than one redaction, but our differences on this point do not
affect the larger question at issue.

In the earlier text of 16:1–3a, 4b–7, Veijola identifies at least two layers, the second
of which is seen in the time designations “by night” (v. 1) and “in the evening as the
sun goes down, the time when you came out of Egypt” (v. 6b), and in the instructions
for the way the Passover is to be eaten in verses 3a, 4b, and 7. I fail to see any compel-
ling reason for his distinction here and would retain this level of the text as a unity. All
of it in 16:1–3a, 4b–7 is in agreement with the Dtr view of the Passover as also reflected
in 2 Kings 23:21–23 (viewed by Veijola as a late Dtr text).

The real differences between us come when Veijola attempts to describe the relation-
ship of Deuteronomy’s Passover to the Covenant Code’s twxm festival. For Veijola, as
for so many others, Deuteronomy is a “conscious reformulation of the more ancient
festival calendar of the Covenant Code in Ex 23,14–17 . . . from the point of view of
the centralization of the cult.”129 Yet, there is, in fact, nothing in the Covenant Code’s
festival calendar that is in conflict with centralization, so the point of the “reformula-
tion” cannot be the centralization of the Covenant Code’s calendar. It must be some-
thing else. Thus, he finds the crucial contradiction between the two cultic calendars in
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the fact that the Covenant Code has the feast of Unleavened Bread and Deuteronomy
has the Passover. Therefore, Veijola sees this as a deliberate substitution of Passover by
Deuteronomy for Unleavened Bread in the Covenant Code. The reason for this substi-
tution is that twxm was an ancient agricultural festival with a Canaanite background and
for this reason was replaced by Passover.

Veijola is aware of recent criticisms of the view that twxm originally represented a
harvest festival, and he attempts to deal at some length with one of these, namely,
that it is possible in some parts of the country to find young barley from which to
bake twxm in the month of Abib. All of this, however, misses the point that neither
within the Old Testament nor in any extrabiblical source is there any evidence for such
a harvest festival or any connection between twxm and barley. The feast of Unleavened
Bread within Exod 23:14–17 is not viewed as a harvest festival at which “first fruits” are
offered, as are the other two harvest festivals. If this Canaanite character of the festival
has already been suppressed by means of its historicization by a proto-Deuteronomic
editor within the Covenant Code, as Veijola believes, I do not see what point was served
by the substitution of Passover for twxm. Furthermore, why was twxm viewed as more
“Canaanite” than the other, unhistoricized harvest festivals or than a sacrifice of first-
born animals (Deut 15:19–23), which Veijola sees as the origin of Passover? The idea
that during the period of the monarchy there were festivals in Israel that could be rec-
ognized as “Canaanite” is very dubious.

The other major objection to Veijola’s scheme is that it proposes a most unlikely
historical development. It firsts suggests that twxm as a feast was suppressed and replaced
by Passover. At the same time, the Covenant Code continued to be consulted and to be
used to modify the Passover law and other Deuteronomic festival laws from time to
time while the celebration of twxm continued in abeyance as a rejected Canaanite prac-
tice. Only at a very late stage in the P code was the festival reinstituted, as reflected in
the secondary additions to the P document and the P additions to Deuteronomy.

But then, where do Exod 13:3–10 and 34:18, which not only present twxm as dis-
tinct from Passover but also substitute twxm for Passover, fit into this whole scheme?
They are too quickly dismissed by Veijola as “late.”130 These texts are usually now char-
acterized as “Deuteronomistic,” but that means that according to Veijola’s scheme, a
Dtr editor reversed the reform of Deuteronomy back to the original “Canaanite” calen-
dar and again made twxm and not Passover the primary festival for celebrating the exo-
dus. Furthermore, from the time of the Covenant Code to the time of the late reversion
in Exod 34:18 (and Exod 13:3–10), did the people continue to observe twxm during the
time of the Josianic reform until the late Persian period? Veijola says that the feast of
twxm was simply “ignored by the Deuteronomic editor, who replaced it with Passover,”
and that it was only “recollected and combined with Passover” by a late Priestly writer.131

How is it possible to ignore for centuries a popular festival that Veijola admits was al-
ready used to celebrate the same event (the exodus) at the same time of year (Abib) as
Passover and that continued to be part of the authoritative law frequently consulted by
all his Dtr editors? The history of Passover and twxm as Veijola has reconstructed it from
his redactional study of Deut 16:1–8 seems to me quite improbable.

Furthermore, his literary history is also problematic. According to Veijola, a second
Dtr editor of Deut 16:1–7 who still rejects the celebration of twxm has, nevertheless,
again consulted the Covenant Code in order to expand the Deuteronomic text, this
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time, however, for no apparent polemical reason. So he adds the instructions about
how the paschal sacrifice is to be eaten in verses 3aa and 4b from Exod 23:18, which,
according to Veijola, did not originally refer to Passover, as well as adding the remark
about the time when the Israelites came out of Egypt in verse 6b (“the appointed time
when you came out of Egypt”), which he took from Exod 23:15. The problem with
Veijola’s view is that if this editor wished to identify the time of the exodus more pre-
cisely, then it is difficult to understand why he missed the mark so badly. If he had J’s
account of the exodus event in Exod 11:4–8 and 12:29–39 before him, then he must
have known that it was not “in the evening at the going down of the sun” but at mid-
night that the exodus took place. It would appear that Deuteronomy at this point in its
development does not yet know of this account. Consequently, I continue to hold the
view that the basic text of Deuteronomy that contained the account of the Passover is
Deut 16:1–3aa, 4b (without “in the evening on the first day”), 5–7.

If we approach the text of Deuteronomy’s Passover without the prejudice of the early
date of the Covenant Code, what is clearly being presented in Deut 16:1–3aa, 4b*–7,
is the fact that a well-established festival, Passover, that was closely associated with the
new spring lambs and calves is being historicized and centralized, just as occurred with
the rest of the festivals. It is no longer a local festival but entails a pilgrimage to a central
place of worship. Each of the festivals was related to the agricultural sphere of Israelite
life: the firstborn of the domestic animals (15:15–23), the first of the grain harvest, and
the first of the fall fruit crop. These were local festivals until Deuteronomy added the
centralization, and this clearly creates some tension between the local celebrations, in
which the whole community was involved, and pilgrimage to the central sanctuary. The
latter was made the obligation of all the males, three times a year, and included the
offering of sacrificial gifts to Yahweh suited to the occasion.

The festival law in Exod 23:14–17 has the same general scheme but with some sig-
nificant differences. Verse 14 introduces the series but is very vague about location. The
use of the first-person referent, “to me,” which is characteristic of the Covenant Code as
a whole, probably does not suggest a place but merely that it is a Yahweh feast, “for
me.” The first feast in verse 15a, however, is not Passover but twxm, with a direct refer-
ence back to when this feast was inaugurated in Exod 13:3–10, which contains the regu-
lations as to how the feast is to be observed. There can scarcely be any doubt about this
interconnection, yet most scholars have viewed Exod 13:3–10 as Deuteronomistic. As
we have seen, however, the seven-day festival of twxm conforms only to the later addition
made to Deuteronomy’s law on the Passover, so that both Exod 13:3–10 and 23:15a
represent a change from Deuteronomy. Therefore, neither Exod 13:3–10 nor 23:15a
(= 34:18) are Dtr redactions and must belong to a literary work later than Deuteronomy.

A recent objection has been raised by Houtman to my dating of Exod 13:3–10 and
the origins of twxm to the exilic period when the Temple cultus was in ruins.132 He
points out that the closely related law in Exod 13:11–16 does speak of the need to sac-
rifice the first-birth of the womb of male animals to Yahweh, and this would suggest the
existence of a sanctuary. As we have seen above, however, it is quite certain that this law
with its provision for the redemption of the firstborn of male humans is later than Ezek
20:25–26 and therefore cannot be preexilic in date. It is also a revision of the law of the
firstlings in Deut 15:19–23. It could have had in mind the possibility of such a practice
in the homeland at the altar in Jerusalem, even before the restoration of the Temple or
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in anticipation of its rebuilding. At any rate, the close association of the two laws in
Exod 13:3–10 and 11–16 confirms the late development of the twxm festival.

The injunction that follows in Exod 23:15b seems out of place. As it stands, it states:
“My face will not be seen empty-handed” or “One/they will not appear (in) my pres-
ence empty-handed.” The passive (niphal) third-person plural form of the verb would
seem to require that the plural form “my face” (ynp) be the subject of the verb. Yet the
text cannot mean that God’s “presence” is not to appear empty-handed. It must refer to
those in the immediately preceding statement addressed in the second-person singular
who are under obligation, but the connection is very unclear.

The parallel in Deut 16:16–17, however, contains the original injunction:

Three times in the year all your males are to appear (in) the presence of Yahweh your
God . . . and one is not to appear (in) the presence of Yahweh empty-handed. Each is to
have a gift in his hand according to the blessing of Yahweh your God, which he has
given to you.

This makes abundantly clear that Exod 23:15b should follow the statement in Exod
23:17: “Three times in the year all your males will appear before the Lord, Yahweh.”
The third person would then refer back to “your males”133 as it does in Deuteronomy.134

Furthermore, the reference to “my face” (ynp) must be accusative and not the subject of
the niphal form of the verb har, “appear.” It would seem that originally the verb was a
qal form and read, “see my face,” which was likely the original form of Deut 16:16, “see
the face of Yahweh.” The Covenant Code has also changed the third-person reference
to the deity into the personal form “my face” in keeping with the divine voice of the
code as in verse 14.

Finally, the statement about not appearing empty-handed comes too soon, before
the other two harvest feasts and after twxm, where it is not appropriate because in this
feast nothing is offered to God at the sanctuary as a sacrifice. One can hardly attribute
verse 15b to a Dtr redactor because such a redactor would have no reason to separate
verse 15b from verse 17, thereby making it inconsistent with Deuteronomy. How-
ever, verse 14, which states, “Three times a year you will make a pilgrimage feast to
me,” has obviously been constructed as a parallel to verse 17 in order to introduce the
series of festivals. The injunction in verse 15b then has been moved to stand in close
connection with it, but after the first feast. It was then felt unnecessary to repeat it at the
end of verse 17.135 The reference to the two harvest festivals in verse 16 has often been
viewed as more archaic in form than its parallel in Deut 16:9–15 and the mixed termi-
nology of Exod 34:22. The use of this particular terminology, however, proves nothing.
In both Exod 23:16 and 34:22, the author has used an abbreviated style of referring to
these festivals while assuming the more detailed statement in Deuteronomy.

The summary injunction in 23:17, “Three times in the year all your males are to
appear in the presence of the Lord, Yahweh,” has been retained from Deut 16:16a but
without the centralization formula.136 The same formula is used in Exod 34:23, but the
author adds in verse 24b “No man shall desire your land when you go up to appear
before Yahweh your God three times in the year.” This makes quite explicit the obliga-
tion to visit the central sanctuary. It seems to me that there is no other reasonable way
to interpret the reference to males appearing three times a year before Yahweh except as
a reference to appearing at a central sanctuary. It is hardly an obligation to require the
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males to visit the local sanctuary three times a year. Exod 23:17 and 34:23–24 must be
dependent upon Deuteronomy.

The law in Exod 23:18 is very curious and problematic in several respects. It states:
“You shall not offer the blood of my sacrifice with leavened bread, nor let the fat of my
feast remain overnight until the morning.” There is a difference of opinion as to whether
it refers to sacrifice in general137 or specifically to the Passover. The parallel in Exod
34:25 makes the Passover connection quite explicit, but that has not convinced every-
one that the same holds for Exod 23:18. The reference to “my feast” (ygj), however, can
only relate to a special occasion and not to sacrifice in general, and this must be the
Passover. But it is a very curious way of legislating for the feast as a whole. And it leaves
entirely unanswered why Passover as such is not considered one of the three feasts pre-
viously mentioned. The problem is no different for Exod 34:25, in which Passover is
again mentioned after the other three feasts. The vague conjecture that this reflects a
secondary association of Passover with an earlier and separate feast of twxm would mean
that the editor who added it was very careless. He should have placed it with the law on
twxm in verse 15. That is so obvious, as the parallel in Deut 16:3–4 shows, that there
must be a reason for its separate treatment here.

Now if, as I have argued, the reference to the seven days of twxm is secondary in Deut
16:3–4, then the original text would have read: “You shall not eat leavened bread to-
gether with it [the Passover sacrifice], and you shall not permit to remain overnight (@yly)
any of the flesh which you sacrifice until morning.” This is part of a series of simple
directions on keeping the Passover, one of the three feasts. The directions are stated as
follows: (1) “You are to offer (jbz) the Passover sacrifice . . . of flock or herd” (v. 2a). (2)
“You are not to eat with it anything leavened ($mj)” (v. 3aa). (3) “You are not to let any
of the flesh which you sacrifice remain overnight (@wl) . . . until morning” (v. 4b). (4)
“You are to cook it and eat it in the place that Yahweh your God will choose and return
home in the morning” (v. 7). There are enough distinctive terms that Exod 23:18 (and
34:25) shares with Deut 16:2–7 in its original form that Deuteronomy must be the
source of the Covenant Code and not vice versa. The dating of the festival “in the month
of Abib” and the connection with the exodus (Deut 16:1) have already been made with
twxm in verse 15. Exod 23:18 summarizes, in the shortest way possible, regulations 1–
3 of Deuteronomy and only makes sense if the longer text is known. Deuteronomy’s
law, however, could hardly derive from the Covenant Code.

If we accept that Exod 23:18 was derived from Deuteronomy, then we must still
account for why this reference to Passover was not included together with the feast of
twxm in verse 15. As I have argued elsewhere,138 the seven-day feast of twxm comes about
as a response to the exilic situation and, for the diaspora, replaces the Passover, which
according to Deuteronomy is a slaughter of animals that can only take place at the cen-
tral sanctuary. Since the other two feasts were merely agricultural festivals, they could be
observed in the diaspora. Yet for those who were in the homeland, where at least an
altar in Jerusalem was possible, the slaughter of the Passover animal could still be ob-
served in the proper way, though it could not be obligatory for all (i.e., as part of one of
the three feasts). So it is mentioned in the briefest way possible, but it certainly presup-
poses the longer law of Deuteronomy.

The short injunction in Exod 23:19a (= 34:26a) is beset with a number of curiosities
and problems that commentators easily overlook or ignore.139 The text states:
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The first of the first fruits of your land you will bring (to) the house of Yahweh your God.

One should observe that one of the first two terms, tyvar and yrwkb, both meaning
“first fruits,” is redundant. This is obvious from the parallels in Deut 18:4 and 26:2,
where tyvar is used alone. The term yrwkb, when used of agricultural products, is not
part of Deuteronomy’s vocabulary. But yrwkb is used of the grain crops by the Covenant
Code in verse 16. So the text is not an addition by Dtr but is intended by the author of
the Covenant Code to relate directly to the previous agricultural festivals.

Another problem is the reference to “the house of Yahweh your God.” The cultic
laws generally are presented as the first-person speech of Yahweh, and in the immedi-
ately preceding verse, there are references to “my sacrifice” and “my feast.” The phrase
“house of Yahweh your God” is rather rare and occurs only once in Deuteronomy, Deut
23:19 [18]. But the phrase “Yahweh your God” is very common throughout Deuter-
onomy, whereas its only other occurrences in J are in Exod 15:26 and 34:24, both usu-
ally considered Dtr expansions. The obvious parallel to Exod 23:19a is Deut 26:2–3,
which states as follows:

You are to take some of the first fruits (tyvarm) of all the produce of the ground which
you will bring from your land which Yahweh your God is giving you and you will put it
in a basket and you will go to the place which Yahweh your God will choose. . . . Then
the priest will take the basket from your hand and set it down before the altar of Yahweh
your God.

It is not hard to see that Exod 23:19a has summarized this text. The term tyvar has
been taken over from Deuteronomy, but instead of “all the produce of the ground,” the
Covenant Code uses its own term “first fruits,” yrwkb, creating some redundancy. The
term “your ground/land” (^tmda) combines in one term both “ground” and “your land
which Yahweh your God is giving you.” The one verb “you will bring” simply does
service for the string of verbs in Deuteronomy: “take,” “bring,” “go.” And “the house
of Yahweh your God” corresponds to “the place which Yahweh your God will choose”
and “before the altar of Yahweh your God.” In the process, however, the author of the
Covenant Code has taken over the phrase “Yahweh your God” from his source. This
short unit in Exod 23:19a, rather than reflecting a verbose Dtr glossator, points instead
to the predominant style of the Covenant Code, that of reducing longer laws in Deuter-
onomy to short formulae whenever possible.

The most important question that this text poses, however, is why it was felt neces-
sary to add this injunction. The requirement clearly relates to at least the second, and
very likely also the third, festival of verse 16. Why was it not incorporated within them?
Once again, I think we can make sense of it if we view it in the same way as that of
verse 18, from the perspective of the diaspora and the exile. For those still living in the
homeland (“your land”), the Deuteronomic law of bringing produce to the “house of
Yahweh” in Jerusalem still held. But, as with Passover in verse 18, this could not be
required of those who were in the diaspora and who did not have the “first fruits” of
their own land/country.

Confirmation of this interpretation can be found in Neh 10:28–39, in which the
religious community takes upon itself a solemn oath to keep the law of God as given by
Moses. The language used indicates that the injunctions mentioned are drawn from the
various legal codes, including the Covenant Code. Neh 10:36 [35] specifically men-



Ethical Demands and Religious Obligations 171

tions the commitment “to bring the first fruits (yrwkb) of our land and the first fruits (yrwkb)
of all the fruit of every tree annually to the house of Yahweh.” It seems clear that the law
of the Covenant Code was formulated in anticipation of the Temple’s restoration.

The law about the bringing in of the first fruits to the house of Yahweh is followed
in 23:19b by the law that forbids boiling a kid in its mother’s milk. This seems like a
rather curious juxtaposition of laws, and yet the same law occurs in Deut 14:21b, where
it precedes the law about the bringing of the annual tithe of the land’s produce to the
place that Yahweh has chosen, that is, his Temple. The combination of this unusual
law about boiling a kid in its mother’s milk with a quite different law about offering of
the first fruits or annual tithe of the land’s produce occurs in both codes and cannot be
accidental. During the development of Deuteronomy, it is likely that the legislation of
the tithe directly followed chapter 13 and that the special dietary laws of 14:1–21 are a
later development of the law, to which the law in verse 21b was attached. It is this later
stage of the law that forms the basis for the combination of laws in Exod 23:19, further
confirming the dependence of the Covenant Code on Deuteronomy.

Conclusion

In the past, one of the strongest arguments for the early dating of the Covenant Code
was the supposed primitive character of the cultic legislation. Our close examination of
these laws in comparison with the related cultic demands in the other codes does not
bear this out. The greatly simplified cultic demands relate, not to a primitive stage in
the evolutionary development of Israelite religion, but to a social setting in the diaspora
that made such a revision necessary. In this setting, there is no need for a priesthood
and elaborate cultus, only the annual celebration of three festivals and a few simple
religious customs. Even the Sabbath, which is desacralized, is observed for humanitar-
ian reasons as a simple day of rest. Exactly what communal form these celebrations and
gatherings took is not so easy for us to recover, and I will not speculate on what their
shape and character might have been. Yet diaspora religion has always had more in
common with the requirements of the Covenant Code than with any of the other codes.
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Summary and Conclusion

172

It would be a mistake to interpret this study as simply a matter of lowering the dating
of the Covenant Code in keeping with the recent trend in Pentateuchal studies. The
dating of this code has been moved up and down a few centuries without greatly affect-
ing the general study of Hebrew law. What is first and foremost at stake is the question
of its priority over the other codes, especially the Deuteronomic Code. The consensus
view has set the agenda for all comparison of similar biblical laws and their legal, social,
and religious development. However, as we saw in chapter 1, the “pillars” supporting
the priority of this code have been badly shaken, if not demolished. Neither in the
Documentary Hypothesis’s “early sources” nor in the search for primitive forms and
institutions in form criticism nor in the multiple layers of redaction criticism is there
any basis for the priority of the Covenant Code over the Deuteronomic Code and the
Holiness Code. The pillar of the great antiquity of the casuistic laws, based upon com-
parison with the Babylonian codes, was the one that seemed the most secure, and all
the other pillars leaned heavily upon it. But this too has toppled because the most rea-
sonable time for direct literary influence of these codes upon Hebrew law is the time of
the Babylonian exile and not the period of Israel’s origins. In the whole history of re-
search on the Covenant Code, there is no longer a single compelling reason to assume
the priority of the Covenant Code over that of Deuteronomy and the Holiness Code.
Only a careful comparison between the codes without that assumption can settle the
question of their historical intertextuality.

Without the assumption of priority or of the Covenant Code’s great antiquity, there
is likewise no basis for the code’s original independence from its narrative setting, and
this has made it possible to relate the code of laws more closely within the literary work
of the exilic Yahwist. All the strained arguments for maintaining its independence can
be seen as special pleading for the code’s antiquity. The code is the single unified work
of the author J, which he calls “the Book of the Covenant” and which he makes the
sole basis of the law given by Yahweh through Moses at Sinai. The scene on the moun-
tain between Moses and the deity leads seamlessly into the opening laws. As a set of
laws dictated by the deity to Moses, the code as a whole constantly exhibits the divine
voice within the laws, which are addressed to the assembled Israelites, as the setting
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requires. The epilogue looks forward from the law-giving to the subsequent journey in
the desert and the conquest, and it emphasizes, in the person of the “messenger,” the
distinctive theme of divine guidance and protection that is so characteristic of J’s ac-
count of the exodus and desert wanderings. At the same time, this framework of the
code shows unmistakable dependence upon the Deuteronomic tradition.

Such a view of the code’s authorship leads to an entirely different form of literary
analysis from those currently practiced by historians of biblical law. The code is not the
result of a long period of accumulation of bits and pieces of laws and lore that were
combined and refined through countless stages of editing but is the diligent creative
work of one author. It is unnecessary to posit any redactors in the whole code! Once
this principle is grasped, or at least the possibility admitted, the form of analysis of these
laws becomes entirely different. Such an approach is revolutionary because all previous
scholars have used “redactors” to solve problems that have arisen from their previous
dependence upon one or more of the “pillars” of priority. Even Westbrook, who argues
strongly for the code’s unity and against Otto and others for their redactional method-
ology, still greatly reduces the corpus of laws to the real core—the casuistic code—and
pays no attention to the rest of the laws or the narrative setting. That implies an edito-
rial process, as Levinson has argued, that is little different from that posited by many
other scholars who seek to explain the history of these laws. What I am proposing is
fundamentally different. Not only is the whole code of Exod 20:22–23:33 a single com-
position, the work of a single author, but it is also an integral part of a larger Pentateuchal
source—the exilic Yahwist.

As we have seen above, the author shows a remarkable mastery of the Babylonian
legal tradition. Even when he follows the general sequence of laws in the Hammurabi
Code, he is able to alter the arrangement and make adjustments to make them fit his
own concerns. And he can imitate the casuistic style to make it fit material from his
own legal tradition. Into the block of civil laws he fits, from the Hebrew legal tradition,
the law of the Hebrew slave, the participial prohibitions on capital crimes, the law of
asylum, the extended narrative on the injury to the pregnant woman with the lex talionis
series, and his humanitarian concern for the treatment of slaves, all of them qualifying
and transforming the Babylonian tradition that he has assimilated. The second half of
the code is entirely inspired by, and imitates, the Hebrew legal tradition of Deuteronomy
and the Holiness Code, as it has to do with ethics and religious obligations, but is
modified for the purposes of the new social environment, the diaspora. The new legal
formulations often show a studied conflation of elements drawn from his different legal
and nonlegal sources to form a new entity within his own work. To construe such ele-
ments as editorial or late “redactional” additions is to seriously misunderstand the ge-
nius of the work and to impose upon it the anachronism of modern copyediting, which
is hardly appropriate for ancient manuscript “publication.”

As I have argued in numerous works for several decades, the author J is an exile in
Babylonia during the latter days of the Neo-Babylonian Empire. He was familiar with,
and made use of, Babylonian literature, as is evident in his imitation of the Babylonian
Flood story. And there are many other allusions to this historical period, such as his
references to Ur and Harran in the patriarchal narratives. Therefore, it is not remark-
able that he had direct access to some Babylonian law codes and could read and imitate
them for his own code. There is clear attestation in surviving copies of the Hammurabi
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Code and other ancient laws that the ancient Babylonian legal tradition was known in
the Neo-Babylonian period, and it is even likely that one of several copies of the origi-
nal stele was still extant in Babylon in this period. J was, of course, completely familiar
with a substantial corpus of Hebrew writings that included Deuteronomy and the
Deuteronomistic History and a Priestly collection that now makes up part of the Holi-
ness Code, as well as some prophetic collections. His mode of composition was a rather
eclectic borrowing or imitation from the various codes, often combining elements from
different sources or revising an earlier law. Most often his concern seems to have been
to fill in gaps in older laws. Since the Yahwist’s work as a whole was intended to form
a major supplement to the Deuteronomistic History, he did not need to include or re-
peat everything in the other corpus. All of the “late” Deuteronomistic or prophetic ele-
ments in the law are therefore not secondary redactional additions but the work of an
author for whom the Deuteronomistic History and the preexilic and exilic prophets were
part of the Hebrew literary tradition. However, even though he made use of some laws
in the Holiness Code, J shows no evidence otherwise of any dependence upon the Priestly
Code. There are no priests mentioned in the Covenant Code, not even in connection
with cultic observances, just as there are no Hebrew priests in the whole of J. Not even
Aaron functions as a priest, and the only priests mentioned are foreign, such as Jethro,
Moses’ father-in-law. Indeed, both within the code and in the broader context, the people
as a whole are “consecrated persons” (Exod 22:30 [31]) and “a kingdom of priests”
(Exod 19:6).

The Covenant Code is a law for the diaspora. It is specifically suited to the environ-
ment of the exiles in Babylonia. It has a set of civil laws that are similar to the Babylonian
laws but yet distinctive from them and conveyed to the Hebrew people from the divine
source by their own leader Moses, a figure greater than Hammurabi. The code embod-
ies its own ethical tradition of humanitarian concerns that is heavily influenced by the
preexilic prophetic movement. It also moves beyond the nationalistic brotherhood of
Deuteronomy to recognize a broader humanity among whom the diaspora community
must live. The religious obligations, concentrated primarily in the annual festivals, are
the primary basis of corporate identity, and yet these need no elaborate cultic or institu-
tional apparatus. Every aspect of the Covenant Code is therefore appropriate to a semi-
autonomous community of exiles resident in Babylonia. Even the leadership of such a
community, the aycn, “prince” (cf. Ezra 1:8), and the elders form the kind of polity that
one would expect and the authority by which the laws could be enforced. That is not to
suggest that the Covenant Code was a corpus of legislative enactments or a collection of
verdicts. Rather, it is the embodiment of practice and the articulation of ideals within
the larger account of their “history” of origins and identity. This narrative setting, espe-
cially in the theophany account of Exod 19–20 and the covenantal ceremony in 24:3–
8, makes the observance of the laws fundamental to the preservation of the community’s
identity as the people of Yahweh. The “publication” of the narrative with the laws of
Sinai within it created the authoritative tradition by which the community ordered its
social life.

With only a few exceptions, the Covenant Code is not presented as a law for life in
the future Promised Land. Instead, it is expected to apply immediately to daily life. In
this respect, it is fundamentally different from the legal fiction of the Deuteronomic
Code, which sees that body of law as specifically geared to life “in the land that Yahweh



Summary and Conclusion 175

your God is giving you.” Of course, the Covenant Code is not for life in the desert
literally but in the “wilderness of the peoples” (Ezek 20:35) and in the “land(s) of your
enemies” (Lev 26:36–45). It is this contrast with Deuteronomy’s orientation toward the
Promised Land that has led scholars to suppose that the Covenant Code was an inde-
pendent corpus arising in Canaan itself. But that misunderstands its purpose. It is
basically diaspora law.

However, important exceptions to the laws do not pertain to life in exile. As we saw
above, the altar law (20:24–26) alludes to a future construction, and all the close paral-
lels (Deut 27:1–8; Josh 8:30–35) suggest that it has in mind the building of this altar in
the land to which the people are going. The appointment of a place of asylum associ-
ated with this altar (21:13–14) also has a similar future orientation, and its parallel to
the altar law in Deut 12 suggests that Jerusalem is intended for such a place. Among
the cultic laws, the ones related to the Passover in Exod 23:18 and the bringing of the
first fruits of the land to the “house of Yahweh” also seem to reflect a future reference.
Yet, it is especially in the epilogue that the attention shifts decisively to the future occu-
pation of the Promised Land. This has in view the gradual occupation of the land over
a prolonged period and the displacement of the current population “little by little” until
the Israelites take possession of the whole region from the Euphrates to the border of
Egypt.

The Covenant Code is a remarkable literary achievement. Not only does it assimi-
late the essentials of the legal tradition of its broader Babylonian environment, but it
imitates them in the construction of new laws. It likewise draws upon and imitates the
laws of the Hebrew legal tradition of Deuteronomy and the Holiness Code to construct
a humanitarian ethic in the prophetic tradition. To have created such a succinct code
for his diaspora community would have been a significant achievement in itself. How-
ever, by making it part of a much larger work that exhibits a mastery of narrative style
and a remarkable number of literary genres, J has shown himself to be one of the great
authors of the Hebrew Bible.
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Notes

Introduction

1. For a survey of the modern study of the Pentateuch, see J. Van Seters, The Pentateuch: A
Social Scientific Commentary (Sheffield: Sheffield Academic Press, 1999). See also J. Blenkinsopp,
The Pentateuch (New York: Doubleday, 1992). The Documentary Hypothesis identifies the sources
of the Pentateuch as the Yahwist (J), the Elohist (E), Deuteronomy (D), and the Priestly Writer (P).
J and E are viewed as the oldest, and P the most recent.

2. The Priestly Code is contained primarily in Exod 25–31, 35–40; Leviticus; Num 1–10,
15, 18–20, 26–30, 34–36. In addition to the law code, there are Priestly narratives in Genesis,
Exodus, and Numbers, whose relationship to the code is much debated. This need not concern
us in this study.

3. Some scholars attribute it to E, but as explained above, I do not recognize E as a separate
source within J. The matter will be taken up in detail below.

4. I exempt, of course, my own position, which is the sole exception to this view.
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has done it. It is also a little disingenuous for Otto to argue in this way when he also felt com-
pelled to change the text to resemble Deuteronomy and to blame a redactor for the present text.
There is no escape from the plain meaning of the text.

29. Otto (ibid.) further argues that Exod 21:3 must mean that the Hebrew slave married
when he was still a free man. This is entirely possible but not demanded by the text. One could
envisage the situation in which a man and his wife become enslaved for debt or any other rea-
son to a foreigner and then are subsequently bought by a fellow Hebrew as a unit. What Otto
cannot explain is why Deuteronomy completely ignores this issue if the Covenant Code is older,
because it does not square with the principle of the release of all Hebrews (male and female)
after six years.

30. Pressler, “Wives and Daughters,” 165–72.
31. Note those texts in which a female slave is purchased for the specific purpose of provid-

ing a wife for a male slave: Kwasman, Neo-Assyrian Legal Documents, nos. 120, 124.
32. See also R. Westbrook, “Jubilee Laws,” in Property and the Family in Biblical Law, JSOTSup

113 (Sheffield: Sheffield Academic Press, 1991), 36–37.
33. Å. Viberg, Symbols of Law: A Contextual Analysis of Legal Symbolic Acts in the Old Testa-

ment, CBOTS 34 (Stockholm: Almqvist & Wiksell, 1992), 77–88.
34. Viberg (ibid., 80) also sees some connection with Deut 6:9 but fails to understand why

“door” from Deut 15:17 and “doorposts” from Deut 6:9 both show up in Exod 21:6. As we
have seen through our study of the Covenant Code, it is typical of this author to combine ref-
erences from many different sources.

35. Van Seters, “Law of the Hebrew Slave,” 541.
36. This is certainly not the reason for the sale of a daughter into slavery in LH §117.
37. To suggest, as Paul does (in Studies in the Book of the Covenant, 54), that Yrkn ![ means

only “anyone who is not a member of that nuclear family” seems to me a case of special plead-
ing. Pressler (“Wives and Daughters,” 158 n. 27) also follows Paul in this meaning of the phrase.
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38. Paul, Studies in the Book of the Covenant, 52–53.
39. See also the remarks by Chirichigno, Debt-Slavery, 246–47.
40. Cited from Kwasman, Neo-Assyrian Legal Documents, 254, no. 214. See the earlier pub-

lication in J. Kohler and A. Ungnad, Assyrische Rechtsurkunden im Umschrift und Übersetzung
nebst einen Index der Personen-Namen und Rechtsläuterungen (Leipzig: E. Pfeiffer, 1913), 33–34,
no. 37; and my earlier treatment in Abraham in History and Tradition (New Haven: Yale Univer-
sity Press, 1975), 83. This legal text has not been included in the previous discussion of Near
Eastern parallels.

41. See Kohler and Ungnad, Assyrische Rechtsurkunden, 34 ff., nos. 38–40, where the same
terminology is used for the sale of slaves.

42. See my discussion of this text in Abraham in History and Tradition, 81–83. Against
this clear evidence, Otto argues (“Deuteronomium und Pentateuch,” 248–50) that since the
woman in Exod 21:7 is not a slave before she is sold by her father, one must assume the same
free status for the male slave in 21:2, since both laws are closely bound together. For him,
both the male and female slaves are debt-slaves. His logic, however, is quite faulty. I have
argued that the male slave in the Covenant Code is not a debt-slave, but neither is the female
slave. The situation here is a special form of sale-marriage that simply does not permit for the
release of the woman after seven years. That is why the law in the Covenant Code must stress
that the woman cannot leave her master-husband (or father-in-law) in the usual case of such
enslavement. But Otto considers Deut 15:12–18 as a revision of this very law. When Deut
15:17b says that the female slave must be treated in the same way as the male slave, are we to
assume that instead of the arrangements in the Covenant Code, the father is simply to sell his
daughter to someone as a concubine for six years and in the seventh year she will be released
to return home? And is this considered a reform of the older system? When Deuteronomy
speaks of a woman serving as a debt-slave, it does not have marriage or even concubinage in
mind.

43. Pressler, “Wives and Daughters,” 155–60.
44. R. Westbrook, “The Female Slave,” in Gender and Law in the Hebrew Bible and the Ancient

Near East, 218.
45. Ibid., 230–31. In a paper by Rainer Kessler, “Die Sklavin als Ehefrau: Zur Stellung der

‘amah,” given at the meeting of the International Organization for the Study of the Old Testa-
ment, Basel, August 5–10, 2001 (see the abstracts, pp. 90–91), he cites texts from the Judean
and Elephantine context (seventh to fifth centuries B.C.E.) in which the term hma is used to mean
a full wife and not a concubine. He therefore considers it also to be the case in Exod 21:7–11.

46. See, recently, Weinfeld, Social Justice, 168–74.
47. Weinfeld does not make any reference to the Hebrew laws at this point, though he does

refer to some interesting parallels with the reforms of Solon.
48. Loretz, Habiru-Hebräer, 122–65.
49. N. P. Lemche, “The Hebrew and the Seven Year Cycle,” BN 25 (1984): 65–75, esp. 70–

71.
50. See my discussion of Exod 23:10–12, chap. 4.
51. N. P. Lemche, “The Manumission of Slaves—the Fallow Year—the Sabbatical Year—the

Yobel Year,” VT 26 (1976): 38–59. On the complete artificiality of the jubilee year and its late
dating, see Westbrook, “Jubilee Laws.”

52. Lemche, “Manumission,” 42. This dating has, in the meantime, been greatly modified
by Lemche (“Justice in Western Asia in Antiquity, or: Why No Laws Were Needed!” in Chicago-
Kent Law Review 70 [1995]: 1715–16) to the Persian or Hellenistic period, which would lead to
quite different results.

53. The law of the jubilee (Lev 25:8–16, 26–34, 40b–41, 50–52, 54) is considered by many
as secondary. See n. 51 above.
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54. The general accusation by Otto (“Deuteronomium und Pentateuch,” 249) that my basic
methodological shortcoming results from the fact that I treat Deuteronomy as an undifferenti-
ated block from the perspective of its literary history is simply false, as any fair reading of my
work makes clear. There are levels of development in Deuteronomy, including some additions
by J at a rather late stage in its literary history, some of which Otto identifies as contributed by
his Hexateuchal redactor. J’s reception of Deuteronomy includes all of those stages prior to him,
and there is usually no need to discuss them in the context of a comparison of the Covenant
Code with Deuteronomy. The added accusation that I am totally prejudiced by my larger
Pentateuchal literary theory may simply be turned around and directed at him. It is his quite
dubious and extreme redactional criticism that has often blinded him to what seems to me the
obvious relationship between these texts. His argument that the Covenant Code could not pos-
sibly be the work of a single author J consists of the fact that so many scholars working on the
Covenant Code all agree on its highly stratified nature. Yet they could be wrong, and truth does
not depend on the majority opinion at any particular point in time. My method appears to him
to be too unrefined, too grobschlächtig, and thus unfit for the literary-historical complexity of the
legal corpora of the Pentateuch. My solutions may look complex enough to the novice, but they
are nothing in comparison with the morass created by Otto and others, and it seems to me a
virtue to find more economic solutions to these literary problems.

55. See E. Otto, “Aspects of Legal Reforms and Reformulations in Ancient Cuneiform and
Israelite Law,” in Theory and Method in Biblical and Cuneiform Law: Revision, Interpolation and
Development, ed. B. M. Levinson, JSOTSup 181 (Sheffield: Sheffield Academic Press, 1994),
182–96. See above, chap. 1.

56. Osumi, Die Kompositionsgeschichte des Bundesbuches, 87–134; F. Crüsemann, The Torah:
Theology and Social History of Old Testament Law (Minneapolis: Fortress Press, 1996), 144–51.
See above, chap. 1.

57. We may set aside for the moment the law of the Hebrew slave, which I have discussed
above. Its connection with the Hammurabi Code is, at best, very indirect through Deuteronomy.

58. This pattern is not found in the Laws of Eshnunna, a slightly earlier law code from the
same general region.

59. Morgenstern labels the former group as !yqj but the latter as “pseudo-!yqj” and regards
them as secondary. See J. Morgenstern, “The Book of the Covenant, Part III,” HUCA 8–9 (1931–
32): 1–150. On the discussion of terminology, see also G. Liedke, Gestalt und Bezeichnung alttesta-
mentlicher Rechtssätze, WMANT 39 (Neukirchen-Vluyn: Neukirchener Verlag, 1971), 154–86.

60. A. Alt, “The Origins of Israelite Law,” in Essays on Old Testament History and Religion,
by A. Alt, trans. R. A. Wilson (Oxford: Blackwell, 1966), 79–132. See the useful review of past
research by Schwienhorst-Schönberger, Bundesbuch, 214–16. See also my remarks about Liedke,
Gerstenberger, and Boecker in the chapter 1.

61. Schwienhorst-Schönberger, Bundesbuch, 216; Osumi, Die Kompositionsgeschichte des
Bundesbuches, 109–16. Both are critical of Otto, who still maintains the notion of a separate
archaic apodictic series.

62. Lev 20:2, 9, 10, 15; 24:16, 17.
63. Morgenstern suggests that the term refers to execution by the state (“The Book of the

Covenant, Part II,” HUCA 7 [1930]: 57). If this is the case, then Ezekiel has extended the prin-
ciple beyond its normal usage where the deity is judge, because many of the offenses mentioned
there (Ezek 18) are humanitarian and religious in character and hardly matters for the state.

64. W. Zimmerli, Ezekiel 1: A Commentary on the Book of the Prophet Ezekiel, Chapters 1–24,
Hermeneia (Philadelphia: Fortress Press, 1979), 375–76.

65. See also the equivalent expressions in vv. 18, 21.
66. Note that the predominant form used in the Neo-Babylonian Laws is amelu ša, which is

the direct equivalent of the Hebrew rva vya, “a man who. . . .”
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67. G. Brin, Studies in Biblical Law: From the Hebrew Bible to the Dead Sea Scrolls, JSOTSup
176 (Sheffield: Sheffield Academic Press, 1994), 24–28.

68. Ibid., 27.
69. Brin (ibid., 28 n. 17) suggests that Deuteronomy knows of an earlier form of the Cov-

enant Code than the one in the text of Exod 21:16 (i.e., one without the modification). That
seems to me a case of special pleading.

70. Otto (Das Deuteronomium, 298–99) argues that Deuteronomy in dependent upon the
Covenant Code by suggesting that the Exodus phrase “and he is found in his possession” is
reflected in Deut 24:7 by the phrase “and treats him as a slave,” but that is hardly the case. Brin
is surely correct in seeing the Exodus version as the later one.

71. Otto, Wandel der Rechsbegründungen, 32.
72. Schwienhorst-Schönberger, Bundesbuch, 34, 284.
73. Ibid., 316–30.
74. Osumi, Die Kompositionsgeschichte des Bundesbuches, 20–27, 133, 144–45.
75. For the noun #v,k, (in pl. only), see Mic 5:11; Nah 3:4; Isa 47:9, 12; 2 Kings 9:22. For

the verb #vk in piel, see 2 Chron 33:6, where the verb “to practice sorcery” has been added to
the list of Manasseh’s crimes in 2 Kings 21:6, which supports the suggestion that #vlm is an
addition in Deut 18:10 as well. The verb in participial form is used also in Exod 7:11 (P), Dan
2:2, and Mal 3:5. The form #vk in the plural used in Jer 27:9 seems to be a direct loan from the
Assyrian kaššapu. See also G. André, “#vk kašap,” in TDOT 7:360–66.

76. See Schwienhorst-Schönberger, Bundesbuch, 329; Houtman, Bundesbuch, 217–21. Hout-
man renders the term hpvkm as “Eine Frau, die zur Unzucht verführt.”

77. The use of the theme of “playing the harlot” in association with the use of mediums is
also found in the Holiness Code (Lev 20:6).

78. B. S. Childs, The Book of Exodus, OTL (Philadelphia: Westminster, 1974), 477–78; see
also Houtman, Bundesbuch, 220–21.

79. The reason for the emphasis on “all” animals may be explained by the possibility of a
Near Eastern tradition which permitted some exceptions. This seems to be the case in the Hittite
law code; see laws §§187, 188, 199, 200a.

80. Schwienhorst-Schönberger, Bundesbuch, 328. “This verse could be genuinely old.”
81. For a discussion of the textual problems, see Schwienhorst-Schönberger, Bundesbuch,

316–17. The effort to retain the MT as it is (so Childs, Exodus, 449) is mistaken. The place-
ment of the phrase “except Yahweh alone” is very awkward after the verb and can only be
explained by the loss of !yrja. It also violates the divine voice of these prohibitions. The
proposal to take only v. 19a in the MT without !yrja (so Schwienhorst-Schönberger) makes
no sense to me.

82. N. Lohfink, “!rj haram,” in TDOT 5:180–99 (with literature), esp. 193–95.
83. C. Schäfer-Lichtenberger, “Bedeutung und Function von Herem,” BZ 38 (1994): 270–75.
84. Schwienhorst-Schönberger (Bundesbuch, 318–20) tries to see the development in the other

direction, from Exod 22:17–19a to Deut 13, even though the latter says nothing about the themes
in vv. 17–18. The whole argument is forced.

85. See also Lev 27:29 (P), where the term is applied to an individual and is equivalent to
tmwy twm. But P seems directly dependent on this text on Exod 22:19. In the late text of Ezra
10:8, this same hophal form is used of goods that are “confiscated” and therefore is hardly
appropriate to the Covenant Code text.

86. See J. Van Seters, “Joshua 24 and the Problem of Tradition in the Old Testament,” in
In the Shelter of Elyon: Essays on Ancient Palestinian Life and Literature in Honor of G. W. Ahlström,
ed. W. B. Barrick and J. R. Spencer, JSOTSup 31 (Sheffield: JSOT Press, 1984), 139–58.

87. See A. Rofé, “The History of the Cities of Refuge in Biblical Law,” in Studies in Bible,
1986, ed. S. Japhet, ScrHier 31 (Jerusalem: Magnes, 1986), 205–39.
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88. Rofé (ibid., 210–14) argues convincingly in support of Wellhausen that the three cities
of refuge must belong to the Josianic reform (Rofé D2 stratum).

89. Ibid., 214–19.
90. One must therefore reject the view of Houtman (Exodus [Leuven: Peeters, 2000], 3:134–

35, 139–44) that D and P could no longer tolerate the use of Jerusalem as a place of asylum
because it would contaminate the altar. That simply does not square with the evidence.

91. Curiously, Rofé does not discuss this text but merely seems to accept that it is early
(“Cities of Refuge,” 213–14). It is typical to assume that the Exodus text is older and Deuteronomy
a revision of it. See Houtman, Exodus, 3:134.

92. On the development of the juridical process subsequent to the Josianic reform, see Rofé,
“Cities of Refuge,” 228–30.

93. On this point of comparison between Exod 21:13–14 and Deut 19:2–13, the argumen-
tation and logic of Otto in defense of the priority of the Covenant Code become quite remark-
able (Das Deuteronomium, 253–56). His claim is that the Deuteronomic version of the law is a
reformulation of the Covenant Code law. He takes !wqm in Exod 21:13 to be a sanctuary but
then asserts that it cannot refer to a single sanctuary but must refer to many sanctuaries. The
evidence adduced for this is the reference to “my altar” in v. 14, which links the law back to
Exod 20:24–26, the law of the altar, which in his view also refers to many altars. As seen above
in our discussion of this law, that is by no means certain or even likely. He then argues that
when the Deuteronomic author read the Covenant Code law, he understood it as a reference to
the single “place,” Jerusalem, and merely extended the single place of asylum to a plurality of
places. This type of argumentation is surely special pleading. Otto turns the singular “place”
into the plural “places” at his own convenience, even though he admits that the simple and
direct reading of the text would seem to point to the centralization law of Deuteronomy. If
Deuteronomy had no difficulty in referring to a plurality of places of asylum, there is no reason
to believe that the lawmaker in the Covenant Code could not have done the same.

94. Morgenstern saw this and states that the use of the first person and the reference to the
single !wqm and single altar all point to a central sanctuary and late D editing (“Book of the
Covenant, Part II,” 61–62).

95. So also Schwienhorst-Schönberger, Bundesbuch, 41–42.
96. A parallel to the law of asylum in 21:13–14 that is often cited is the case of Joab’s use

of the altar in Jerusalem in 1 Kings 2:28–34, which is regarded as a pre-Deuteronomic witness
to the practice. See Houtman, Bundesbuch, 123–26; Houtman, Exodus, 3:142–43. There are,
however, some problems with this parallel. In the first place, the so-called Succession Narrative,
which contains the Kings reference, is a late post-Deuteronomic fiction, as I have shown else-
where, and cannot be used for an earlier period. Second, Joab is not handed over to a lag of one
of the victim’s families, and the use of asylum at the altar is many years after the killings in
question and is out of fear of Solomon. This is a crass political vendetta that makes use of the
assassination at the altar to brutalize the actions of Solomon and his general but has nothing to
do with the practice of the law in any period. See J. Van Seters, In Search of History (New Haven:
Yale University Press, 1983), 277–91; J. Van Seters, “The Court History and DtrH: Conflicting
Perspectives on the House of David,” in Die sogenannte Thronfolgegeschichte Davids, ed. A. de
Pury and T. Römer, OBO 176 (Freiburg, Switzerland: Universitätsverlag, 2000), 70–93.

97. Rofé, “Cities of Refuge,” 215–17. See Houtman, Exodus, 3:134, for the contrary view.
98. M. Anbar takes this similarity to indicate that Exod 21:13–14 is dependent upon Deut

19 (“L’influence deutéronomique sur le Code de l’Alliance: Le cas d’Exode 21:12–17,” ZABR 5
[1999]: 166).

99. See G. R. Driver and J. C. Miles, The Babylonian Laws, 2 vols. (Oxford: Clarendon
Press, 1952—55), 1:314–15.

100. The translation is from M. T. Roth, Law Collections from Mesopotamia and Asia Minor,
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Writings from the Ancient World—Society of Biblical Literature 6 (Atlanta: Scholars Press, 1995),
122, but see also the following note.

101. To render risbatum as a “brawl” involving a number of persons (so Roth following
Driver and Miles, Babylonian Laws, 2:249), instead of “fight” or “scuffle,” does not seem to me
very likely. To assign specific injuries to specific individuals but no responsibility to the others
involved is not reasonable. The set of laws here makes the best sense when restricted to two
persons.

102. See E. Otto, “Town and Rural Countryside in Ancient Israelite Law: Reception and
Redaction in Cuneiform and Israelite Law,” JSOT 57 (1993): 17.

103. Contrary to Otto (ibid., 16), I do not think that the reason for this difference is that
the Israelite law “mirrors” the legal practice of the local courts in Israel. I will discuss this fur-
ther below.

104. A bibliography on the subject and a review of the issues may be found in Houtman,
Bundesbuch, 154–68; Houtman, Exodus, 3:160–71.

105. See Otto, “Town and Rural Countryside.” See also E. Otto, “Die Geschichte der Talion
im Alten Orient und Israel,” in Ernten, was man sät: Festschrift für Klaus Koch zur seiner 65.
Geburtstag, ed. D. R. Daniels, U. Glessmer, and M. Rösel (Neukirchen-Vluyn: Neukirchener
Verlag, 1991), 101–30.

106. Otto, “Town and Rural Countryside,” 7. This position is taken from that presented by
J. J. Finkelstein, The Ox That Gored, Transactions of the American Philosophical Society 71:2
(Philadelphia: American Philosophical Society, 1981), 19 n. 11.

107. Otto, “Town and Rural Countryside,” 7.
108. Ibid., 16.
109. Ibid., 6.
110. Ibid., 18.
111. For such a dating of the Covenant Code, see J. Van Seters, “Cultic Laws in the Cov-

enant Code and Their Relationship to Deuteronomy and the Holiness Code,” in Studies in the
Book of Exodus, ed. M. Vervenne, BETL 126 (Leuven: University Press, 1996), 319–45.

112. See also Schwienhorst-Schönberger, Bundesbuch, 109–15. He largely follows Otto but
he wants to have it both ways. He suggests that in the case of Exod 21:22 the lawgiver could
have a double orientation, one in which he was thoroughly familiar with Near Eastern law and
the other in which such a situation could arise out of Israelite society (p. 115).

113. See A. Johns, The Nature of the Book: Print and Knowledge in the Making (Chicago:
University of Chicago Press, 1998), 321–22. Until the seventeenth century, common law as
practiced by the judges was custom that belonged to an oral culture. It was only in the early
modern period that reports of learned judges were collected and printed, thus producing the
first lawbooks. It is an anachronism to suppose that ancient law codes originated in the same
way.

114. Otto (Wandel der Rechsbegründungen, 28) explains the change of person by pointing to
Deuteronomic parallels, but this is a particular feature of Deuteronomic law that should have
suggested the text’s dependence upon Deuteronomy.

115. F. Crüsemann, “‘Auge um Auge . . .’ (Ex 21,24f): Zum sozialgeschichtlichen Sinn des
Talionsgesetzes im Bundesbuch,” EvTh 47 (1987): 411–26; Y. Osumi, “Brandmal für Brandmal:
Eine Erwägung zum Talionsgesetz im Rahmen der Sklavenschutzbestimmungen,” AJBI 18 (1992):
3–30.

116. For a discussion of lex talionis within cuneiform law, see Otto, “Geschichte der Talion,”
107–17.

117. Schwienhorst-Schönberger (Bundesbuch, 112–13) also uses Deut 25:11–12 but only as
an analogy to fill in the details that are missing from the Exodus law. He sees no literary connec-
tion between them. A. Rofé (“Family and Sex Laws in Deuteronomy and the Book of the Cov-
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enant,” Henoch 9 [1987]: 134–35) points to the similarity of Deut 25:11–12 and Exod 21:22–
25 to each other as evidence that they derive from the same source. But that does not explain
why the Deuteronomic law should have Deuteronomic features (“his brother”) and the other
not, and why the Deuteronomic law is clear where the other is obscure, and why the switch to
second person is standard for Deuteronomy but exceptional for the Covenant Code. Rofé must
suppose that this law (Exod 21:22–25) did not originally belong to the Covenant Code. But the
interconnections with what follows contradict this.

118. See Otto, Das Deuteronomium, 3, for a comparison between MAL A§8 and Deut 25:11–12.
119. See his most recent discussion of this position in ibid., 203–17.
120. Yet it should be pointed out that it is just as much a problem trying to locate these

Assyrian laws in a Judean context of the seventh century as it is the Babylonian laws in preexilic
Judah as a source for the Covenant Code. See especially the review of Otto’s Das Deuteronomium
by W. Morrow in Biblica 82 (2001): 422–26. Consequently, I would date the family and sex
laws of Deuteronomy to the early exilic period and the Covenant Code a few decades later.

121. Schwienhorst-Schönberger, Bundesbuch, 89–94. He attributes v. 25 to his Dtr redactor
(ibid., 116–21), but the language of this text is completely foreign to Deuteronomy.

122. For a discussion of the troublesome terminology in this text, see Houtman, Bundesbuch,
157–60.

123. Osumi, “Brandmal für Brandmal,” 3–30.
124. For all the translations, I am using the edition of Roth, Law Collections from Mesopotamia

and Asia Minor.
125. See the next section.
126. So R. Westbrook, “Lex talionis and Exodus 21,22–25,” RB 93 (1986): 52–69. For a

critique of Westbrook’s view, see Schwienhorst-Schönberger, Bundesbuch, 89–92.
127. See above for a similar use of this phrase in MAL A§50.
128. The three categories in the talionic series of the Holiness Code also correspond to

those in LH.
129. Houtman, Exodus, 3:166; Houtman, Bundesbuch, 165.
130. Contra Otto and others. See also A. Schenker, “Die Analyse der Intentionalität im

Bundesbuch,” JNSL 24/2 (1998): 6–10. Schenker disputes Otto’s claim since those engaged in
a fight do intend to cause harm, and because a pregnant woman is particularly vulnerable, the
penalty is the more severe.

131. Ibid., 6.
132. Osumi, “Brandmal für Brandmal,” 28–29.
133. There is one law in Lev 19:20–22 that deals with the sexual violation of a betrothed

slave girl. I view this as a late addition of P and will discuss it in another context below.
134. The translation follows that of Roth, Law Collections from Mesopotamia and Asia, 128.

See also LE §§54–55.
135. On this see chapter 4.
136. The language is Otto’s, “Town and Rural Countryside,” 18.
137. Contra Otto, “Die Geschichte der Talion,” 124–28. I strongly dispute Otto’s attribu-

tion of these verses to his late P redactor, but that is an issue that cannot be dealt with here.
138. R. Yaron, The Laws of Eshnunna (Jerusalem: Magnes Press, 1969), 193.
139. Finkelstein, The Ox That Gored, 19–20.
140. See M. Malul, The Comparative Method in Ancient Near Eastern and Biblical Legal Stud-

ies, AOAT 227 (Kevelaer: Butzon & Bercker; Neukirchen-Vluyn: Neukirchener Verlag, 1990),
113–52, 159. Houtman also supports Malul against Otto (Houtman, Exodus 3:91; Houtman,
Bundesbuch, 27–28). See also chapter 1.

141. See Malul, Comparative Method, 125–52.
142. Ibid., 125–29.
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143. Otto (in Das Deuteronomium) uses exactly this same principle to account for the differ-
ences between Deuteronomy and its Assyrian sources.

144. Pfeiffer, Introduction, 216.
145. Otto (Das Deuteronomium, 272–74) ignores this difficulty and merely sticks to his prin-

ciple that Deuteronomy is an extension of the laws in the Covenant Code. I agree with Pfeiffer
that this is hardly likely. It would be most curious if Deuteronomy added a whole series of
family laws and ended it with a repetition of only half of the law in the Covenant Code. By
contrast, the Covenant Code could not make its addition to the Deuteronomic Code without
repeating the last law in the Deuteronomic Code as its appropriate context.

146. Again, the position of Otto (Das Deuteronomium, 203–17, 272–74) is inconsistent. He
attributes the Deuteronomic family and sex laws to direct Assyrian legal influence, but he does
not make any connection between the second half of MAL A§55 and Exod 22:16 [17], which
is missing in the Deuteronomic laws. He merely regards the Covenant Code law as arising out
of local legal practice.

147. See Schwienhorst-Schönberger, Bundesbuch, 50, and others cited there.
148. Rofé, “Family and Sex Laws,” esp. 131–35. To this common source, he also attributes

Exod 21:22–25, together with its parallel in Deut 25:11–12.
149. Ibid., 134.
150. For a review of past discussion and recent new proposals, see B. J. Schwartz, “A Liter-

ary Study of the Slave-Girl Pericope: Leviticus 19:20–22,” in Studies in Bible, 1986, ed. S. Japhet,
ScrHier 31 (Jerusalem: Magnes Press, 1986), 241–55; R. Westbrook, Studies in Biblical and
Cuneiform Law, Cahiers de la Revue biblique 26 (Paris: Gabalda, 1988), 103–9.

151. See Westbrook, Studies in Biblical and Cuneiform Law.
152. Schwartz, “Slave-Girl,” 248–51.
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together with him.” See also Childs, Exodus, 450; Houtmann, Bundesbuch, 264–68.

50. Cooper, “Plain Sense,” 1.
51. The REB captures the sense very well: “Should you see the donkey of someone who
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Eine Rechtsgeschichte des “Bundesbuches” Ex XX 22–XXIII 13, StudBib 3 (Leiden: E. J. Brill,
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44.
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practices reflected in Jeremiah and Ezekiel are a “scandalous misinterpretation” of the law on
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75. Levenson, Death and Resurrection, 11–12.
76. On the dating of Josh 24:1–13, see H. W. Wolff, Dodekapropheton 4: Micha, BKAT 14/

12 (Neukirchen-Vluyn: Neukirchener Verlag, 1982), 142–45.
77. Levenson’s dating of this text to the eighth-century prophet, with all the implications
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78. Fishbane, Biblical Interpretation, 182.
79. This issue is not really discussed by Fishbane (ibid., 182–84). However, in the work of

Brin (Studies in Biblical Law, 170–71), which he follows, Brin states that the author added 13:1–
2 as a “general rule” to the law in 13:11–13, which he already had in front of him. Yet he seems
to contradict himself by asserting, against Wellhausen, that this P law in 13:1–2 is the earlier
version of the law.

80. See Van Seters, Life of Moses, 122–23.
81. I do not consider it legitimate to use P’s terminology “to consecrate” as a way of under-

standing the meaning of rb[ (hiphil) as Carroll does (From Chaos to Covenant).
82. If animals were a part of the original law, then this looks like a regular priestly regula-

tion and could very well also be part of the original cultic law on first-birth. It would hardly be
a matter of protest in Jeremiah or Ezekiel. However, if the child sacrifice is to be connected with
the Molek offerings, it seems less likely that the original law also included the sacrifice of first-
ling animals as well.
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85. The suggestion by Brin (Studies in Biblical Law, 191) that the Deuteronomy firstlings
law was merely an attempt to centralize the practice as reflected in Exod 22:29 from offerings of
newborn animals at a local sanctuary does not seem to me in the least bit plausible.

86. Brin (Studies in Biblical Law, 211) and Fishbane (Biblical Interpretation, 213–16) regard
Neh 10:36–37 as referring to Num 18:15. However, the language there is entirely different. H. G.
M. Williamson (Ezra, Nehemiah, WBC 16 [Waco, Tex.: Word Books, 1985], 337) points to texts
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the larger unit, which would suggest that the version in Num 18:15 was later than this text.
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texts to each other.

88. It would appear that the law of Lev 12:1–8 concerning purification after birth and cir-
cumcision on the eighth day is also related to the dedication of the firstborn.

89. The shift to the second-person plural is used by many scholars to regard this text as a
later addition, and comparison with Deuteronomy and the Holiness Code is merely used to
establish this point of view. See especially the survey of research in Schwienhorst-Schönberger,
Bundesbuch, 368–77. His own position is to consider 22:30 [31] to be the work of a Dtr redac-
tor. Osumi (Kompositionsgeschichte, 200–204) regards it as the work of his second-person plural
final redactor, but for him it is still pre-Deuteronomic and the oldest of all the parallel texts.

90. The following analysis is indebted to the study of K. Sparks, “A Comparative Study of
the Biblical nblh Laws,” ZAW 110 (1998): 594–600.

91. See the full discussion by in ibid., 595–96.
92. See M. Noth, Leviticus, OTL (Philadelphia: Westminster, 1965), 160.
93. Sparks, “Comparative Study,” 597.
94. Pfeiffer (Introduction, 247) regards Exod 22:30 [31] as later than both Lev 17:15 and

22:8.
95. For more discussion of the Priestly revision, see Sparks, “Comparative Study,” 598–99.
96. See recently E. W. Nicholson, God and His People: Covenant Theology in the Old Testa-

ment (Oxford: Clarendon, 1986), 166–67.
97. A typical recent example of this may be seen in C. J. H. Wright, “Sabbatical Year,” in

ABD 5:857–61; also Otto, Das Deuteronomium, 313–16.
98. Fishbane, Biblical Interpretation, 179–81.
99. Ibid., 180.
100. In the larger discussion by Fishbane (Biblical Interpretation, 177–87), he understands

the phrase “Thus you will do” as the marker of a redactional expansion. However, I have argued
above that in the other two instances, Deut 22:3 and Exod 22:29, it does not indicate a redac-
tional expansion, and it is not the case here also.

101. Wright (“Sabbatical Year,” 857–58) wants to have it both ways. He suggests that cer-
tain things mentioned in later laws may be assumed by Exod 23:10–11 because they really re-
flect old customs of early Israel. But then he argues that the close verbal parallels between the
Covenant Code and Lev 25:2–7 show “that it is obviously dependent on it.” There is never any
question for him that Exod 23:10–11 is the older text.

102. Otto (Das Deuteronomium, 313–16) argues that the Deuteronomic hfmv law is tied to
the Covenant Code law as an extension and grows out of it. This is hardly likely. Deuteronomy
knows nothing of any such provision for the poor. Otto says nothing about the parallel law in
Lev 25:2–7.

103. G. Robinson (The Origin and Development of the Old Testament Sabbath, BBET 21
[Frankfurt am Main: P. Lang, 1988], 109–25; G. Robinson, “Das Jobel-Jahr: Die Lösung einer
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sozial-ökonomischen Krise des Volkes Gottes,” in Ernten, was man sät: Festschrift für Klaus Koch
zu seiner 65. Geburtstag, ed. D. R. Daniels, U. Glessmer, and M. Rösel [Neukirchen-Vluyn:
Neukirchener Verlag, 1991], 183–85) clearly sees the relationship between the hfmv and the
seventh-year release of the land, but he is so committed to the early dating of Exod 23:10–11
that he fails to see the implications of this connection. He merely identifies the motivation clause
in v. 11b as Deuteronomistic.

104. The idea that the hfmv of Deuteronomy grew out of the fallow year as an extension of
this “release” (so Otto, Das Deuteronomium, 313–16) has nothing to commend it. The hfmv is
a Near Eastern institution that deals with the consequences of high interest on debt and relief
from this and has nothing to do with fallow land. Deuteronomy’s tithe deals with those in poverty.
The Covenant Code does not even allow the charging of interest on debt, as we have seen.

105. On the place of the tithe in the Deuteronomic Code, see Crüsemann, Torah, 215–34.
106. See Williamson, Ezra, Nehemiah, 334–35.
107. The jubilee year of Lev 25:8–17 is a still later development. It takes up the idea of the

sabbatical year in the Priestly tradition of the Holiness Code but is now associated with the year
following a Sabbath of Sabbath years, the fiftieth year. It combines with this the themes of the seventh-
year release of debts, the seventh-year release of Hebrew slaves, and the seventh-year release of the
land. It is a quite late artificial construction by the P writer that has no bearing on our problem.

108. See Robinson, Origin and Development of the Sabbath; and the literature cited by Houtman,
Bundesbuch, 275, and his review of the discussion in 284–90. See also G. F. Hasel, “Sabbath,”
in ABD 5:849–56. While this last article is useful as a review of the historical discussion, it has
very little comment on Exod 23:12.

109. See Houtman, Bundesbuch, 286–89. The notion proposed by some scholars (Schwienhorst-
Schönberger, Bundesbuch, 389) that in the preexilic period there was a seven-day week indepen-
dent of the Sabbath has only Exod 23:12 and 34:21 as evidence, which is entirely circular. The
only reason for such an unlikely proposal is that it avoids the contrary evidence from the pro-
phetic literature.

110. See Houtman, Bundesbuch, 284–86, for a review of this position; also T. Veijola, “Die
Propheten und das Alter des Sabbatgebots,” in Prophet und Prophetenbuch: Festschrift für Otto
Kaiser zum 65. Geburtstag, ed. V. Fritz, K.-F. Pohlmann, and H.-C. Schmitt, BZAW 185 (Ber-
lin: W. de Gruyter, 1989), 246–64. Even if one argues that it was a weekly day of rest at this
time, that does not affect the argument here.

111. Robinson, Origin and Development of the Sabbath, 167. For the full discussion, see ibid.,
126–67. He is followed by Schwienhorst-Schönberger, Bundesbuch, 389; and Albertz, History of
Israelite Religion, 2:408–10.

112. This issue will be taken up below.
113. See the discussion of this unit and the arguments for this source division in Van Seters,

Life of Moses, 181–91.
114. There may be a similar effort at etymological wordplay in J’s manna story in that the

manna “ceased” on the seventh day.
115. See Schwienhorst-Schönberger, Bundesbuch, 389–93; Robinson, “Jobel-Jahr,” 483–85.

There is an obsession among many scholars dealing with these texts to rid them all of motiva-
tion clauses and make them into primitive prohibitions. This is idle speculation which has nothing
to commend it and completely prejudices the historical discussion. To have some unknown
authority issuing prohibitions, for no apparent reason, against working the land on the seventh
year or doing work on the seventh day carries the principle of reconstructing primitive simple
forms to absurdity.

116. See Pfeiffer, Introduction, 221–23; H. J. Boecker, Law and the Administration of Justice
in the Old Testament and Ancient Near East (Minneapolis: Augsburg, 1980), 136–38; D. Patrick,
Old Testament Law (Atlanta: John Knox, 1985), 94.
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117. See L. Perlitt, Bundestheologie im Alten Testament, WMANT 36 (Neukirchen-Vluyn:
Neukirchener Verlag, 1969), 219–28; Noth, Exodus, 173–74, 261–65. See already Pfeiffer (In-
troduction, 221), who regarded Exod 34:10–26 as a late Deuteronomistic edition of the laws.

118. See Van Seters, Life of Moses, 119–20. Cf. M. Rose, 5. Mose, Zürcher Bibelkommentare
(Zurich: Theologischer Verlag, 1994), 1:41–51. He reconstructs the development of the Pass-
over-Unleavened Bread feast entirely on the basis of Exod 23:14–15 as the earlier text.

119. B. M. Levinson, Deuteronomy and the Hermeneutics of Legal Innovation (Oxford: Oxford
University Press, 1997), 53–97. The quotation is the title of chapter 3.
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